Nonpoint Source Nutrient Trading Regulations – Transition FAQs

For nutrient banks approved prior to September 1, 2020:

Will I need to “recertify” existing credits to comply with these new regulations?
No. Nutrient credits from nonpoint nutrient credit-generating projects that were approved and/or released prior to September 1, 2020, will not be subject to further nutrient credit certification.  However, such projects shall be subject to all other provisions of the new regulations including registration of nutrient credits under 9VAC25-900-90 and the requirements of Part IV (9VAC25-900-140 et seq.) including inspection, reporting, and enforcement. 

Will I need to pay an application fee for an existing bank?
No. Existing banks are not subject to an application fee unless they are proposing to expand the bank beyond the originally approved scope.

Will I need to retire 5% of credits for an existing bank?
No. Nutrient banks that have received letters of approval and/or release prior to September 1, 2020, are not subject to the 5% retirement unless they are proposing to expand the bank beyond the originally approved scope. 

Will I need to continue to pay a 6% Water Quality Enhancement Fee (WQEF)?
Yes. Banks approved prior to September 1, 2020, will continue to pay a 6% WQEF on every credit sale.

Will I need to pay an application fee for a new phase of a previously approved nutrient bank?
If you received a letter of plan approval for a nutrient bank with multiple phases, there will be no additional application fee to request the release of the credits. However, if the new phase has not yet been reviewed and approved, it will be subject to the new regulations and will be subject to an application fee based on the credits generated from the new phase(s) and subject to a 5% retirement of credits. Credits from a new phase subject to the new regulations will not be subject to WQEF.

Will a fee be required to modify an existing nutrient bank?
Modifications of approved perpetual nutrient credit certifications will be assessed the base fee only unless the modifications generate additional perpetual credits then a supplementary fee based on the number of additional potential nutrient credits of phosphorus will be assessed in addition to the base fee. Credits will need to be tracked separately to ensure WQEF is paid on credits generated prior to the new regulations.



Will I be required to maintain financial assurances for an existing nutrient bank?
Yes. Banks approved prior to September 1, 2020, will be required to maintain financial assurances for the time listed in their original approval letter unless otherwise notified by DEQ.

I received approval for a nutrient bank prior to September 1, 2020, but have not yet implemented the plan.  Can I still use financial assurances for a 100% credit release?
Yes. If your plan was approved prior to September 1, 2020, you may continue to provide financial assurances for a 100% credit release following planting.  Alternatively, you may choose to request a release schedule in compliance with the new regulations – 25% after filing of the deed restrictions, 25% after planting, and 50% after the first growing season for pines or beginning of the second growing season for hardwoods if success criteria are met.

Will I need to change my baseline management area?
For banks approved prior to September 1, 2020, baseline management practices are required on the entire FSA tract for any lands that remain in agriculture.

Will sediment credits requested after the original release be subject to the 5% credit retirement?
No. Sediment credits may be requested from DEQ based on the original phosphorus credits that were generated, the type of land conversion, and the project location, and are not subject to credit retirement.

For nutrient bank applications submitted prior to September 1, 2020 that have not yet received approval:

I submitted an application for a nutrient bank prior September 1, 2020, but have not yet received approval.  Will I be subject to the new provisions?
Complete applications submitted prior to September 1, 2020, will not be subject to an application fee or credit retirement, but will be subject to all reporting and monitoring requirements in the new regulations.  These banks will continue to pay a 6% WQEF on all sales once credits have been released.

What is considered a “complete application”?
A complete application includes all parts outlined in Appendix C of the trading manual available here: https://www.deq.virginia.gov/Portals/0/DEQ/Water/PollutionDischargeElimination/VANPSTradingManual_2-5-08.pdf. The declaration of restrictions may be in draft form at time of submittal and need not be recorded.



Can I choose to comply with the new regulations and pay an application fee instead of the Water Quality Enhancement Fee?
[bookmark: _GoBack]An application submitted prior September 1, 2020, may be withdrawn by the applicant and resubmitted under the new regulations.  The resubmitted application will be subject to an application fee and credit retirement. The new application must use the most recent credit generation tables provided by DEQ.

Can I use financial assurances to receive a 100% credit release after planting?
Yes. If your application was submitted prior to September 1, 2020, you may still use financial assurances for a 100% credit release following planting.  Alternatively, you may choose to request a release schedule in compliance with the new regulations – 25% after filing of the deed restrictions, 25% after planting, and 50% after the first growing season for pines or beginning of the second growing season for hardwoods if success criteria are met.

Will I need to change my baseline management area?
No.  Baseline management practices are required on the entire FSA tract for any lands that remain in agriculture.

For nutrient bank applications submitted after September 1, 2020:

Will I be able to provide financial assurances for new land conversion applications?
No. In compliance with the new regulations, financial assurances will no longer be allowed for land conversion projects for an advanced release.

What is the baseline management area?
Baseline management practices (e.g., cover cropping, riparian buffer, livestock exclusion fencing, nutrient management, and soil conservation plan) are required for any lands in the management area that remain in agriculture. Management area is defined in the new regulations as “all contiguous parcels deeded to the same landowner that includes the site of the nutrient credit-generating project within its boundaries. The term contiguous means the same or adjacent parcels that may be divided by public or private right-of-way. For a public entity that owns or operates an MS4 and generates credits within the MS4 service area, the management area is the MS4 service area.” 

Will I need to pay a 6% Water Quality Enhancement Fee based on my sales?
No. Applications submitted after September 1, 2020, will be subject to an application fee and 5% credit retirement but will not be subject to the WQEF.

Can I choose to comply with the old requirements and pay the WQEF instead of the application fee?
No. All new applications are subject to an application fee and 5% credit retirement.

Will the 5% credit retirement be applied to the project total or only the current release?
The 5% retirement of credits will occur with every release and will be based on the current release, not the total number of credits that have been proposed in the application.

How will I demonstrate I have control over the credit generating areas?
To comply with the new regulations, all applicants must submit a title search showing the credit generating area is held free from all defects, liens, and encumbrances that may interfere in the establishment or operation of the nutrient bank. The applicant may submit documentation of the subordination of other property interests (e.g., mortgages and easements) to demonstrate these interests will not interfere with the credit generating project. Additional documentation may be required, such as an easement or lease, if the titleholder is not the project applicant. 

Definitions

 “Approved application” refers to nutrient generating projects that have received a letter of nutrient bank plan approval. These projects have been reviewed and approved by DEQ prior to the implementation of a credit generating practice. Plan approval does not guarantee that credits will be generated in the future, but that the plan as proposed will meet the requirements for generation of credits.

Certified or “released credits” are credits generated from projects that have been reviewed and approved by DEQ and have been successfully implemented. Upon confirmation that the credit generating activity has begun, DEQ authorizes the nutrient bank to transfer these credits for sale. 

“Complete application” is an application that includes all relevant information as outlined in Appendix C of the VANPS Trading Manual for applications received prior to September 1, 2020, (https://www.deq.virginia.gov/Portals/0/DEQ/Water/PollutionDischargeElimination/VANPSTradingManual_2-5-08.pdf ) and 9VAC25-900-80 for applications submitted after September 1, 2020 (https://townhall.virginia.gov/L/ViewStage.cfm?stageid=8871). An application may include a draft version of the declaration of restrictions.
