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STATE WATER CONTROL BOARD
ENFORCEMENT ACTION - ORDER BY CONSENT
ISSUED TO
MARPLE RUN, LLC
FOR
MARPLE RUN SUBDIVISION
VWP GENERAL PERMIT WP4-13-1591

SECTION A: Purpose

This is a Consent Order issued under the authority of Va. Code § 62.1-44.15, between the
State Water Control Board and Marple Run, LLC, regarding the Marple Run Subdivision, for the
purpose of resolving certain violations of State Water Control Law and the applicable
regulations.

SECTION B: Definitiony

Unless the context clearly indicates otherwise, the following words and terms have the
meaning assigned to them below:

1. “Board” mcans the State Water Control Board, a permanent citizens’ board of the
Commonwealth of Virginia, as described in Va. Code §§ 10.1-1184 and 62.1-44.7,

2. “"Department” or “DEQ” means the Department of Environmental Quality, an agency of
the Commonwealth of Virginia, as described in Va. Code § 10.1-1183,

3. “Director” means the Director of the Department of Environmental Quality, as described
in Va. Code § 10.1-1185,

4, “Marple Run” means Marple Run, LLC, a limited liability company authorized to do
business in Virginia and its members, affiliates, partners, and subsidiaries. Marple Run is
a “person” within the meaning of Va. Code § 62.1-44.3.
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“Notice of Violation™ or “NOV™ means a type of Notice of Alleged Violation under Va.
Code § 62.1-44.15.

“Order” means this document, also known as a “Consent Order” or *Order by Consent.”
a type of Special Order under the State Water Control Law.

“Permit" or "Virginia Water Protection Permit” means an individual or general permit
issued under Va. Code § 62.1-44.15:20 that authorizes activities otherwise uniawful
under Va. Code § 62.1-44.5 or otherwise serves as the Commonwealth's certification
under § 401 of the federal Clean Water Act (33 United States Code (“USC™) § 1344,

“Property”, “Parcel” or “Site” means the Marple Run Subdivision on the south side of
Semple Farm Road in Hampton, VA.

*TRO" means the Tidewater Regional Office of DEQ, located in Virginia Beach,
Virginia.

“Regulations™ means the Virginia Water Protection Permit Program Regulations, 9 VAC
25-210 et sey.

“Staic Water Control Law™ means Chapter 3.1(§ 62.1-44.2 ef seg ) of Title 62.1 of the
Va. Code. Anticle 2.2 (Va. Code §§ 62.1-44.15:20 through 62.1-44.15:23) of the State
Warer Control |.aw addresses the Virginia Watcr Resources and Wetlands Protection
Program.

. “Btate waters™ means all water, on the surface and under the ground, wholly or partially

within or bordering the Commonwealth or within its jurisdiction, including weilands,
Va. Code § 62,1-44.3 and 9 VAC 25-210-10.

. “Surface water” means al} state waters that are not ground waters as defined in Va. Code

§ 62.1-255.

. “Va, Code” means the Code of Virginia (1950). as amended

CSVACT means the Virginia Administrative Code,

VWP means Virginia Waier Protection Permit as defined in 9 VAC 25-210-14).

. "Wetlands" means those areas that are inundated or ssturated by surface or groundwater

at a frequency and dwration sufficient to support, and that under normal circumstances do
support, a prevalence of vegetation typically adapted for life in saiurated soil conditions.
Wetlands generally include swamps, marshes, bogs, and similar areas. ¥ VAC 25-210-
.



SECTION C: Findings of Fact and Cuaclusions of Law
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Marple Run owns the Properly. The Property contains nontidal forested wetlands which
are surface waters of the Commonwealth,

On April 25, 2014 DEQ informed Marple Run that their proposed development qualifies
for the VWP General Permit Number WP4. The Marple Run Subdivision development
was issued VWP General Permit Authorization number WP4-13-1591.

In response to a complaint, on August §, 2015, DEQ staff conducted a review of DEQ
records and a site inspection to determine compliance with the permit conditions, State
Water Contral Law and the Regulations.

During this inspection and records review the DEQ inspector observed the following;

a. EQ had not received any notification from Marple Run that construction had
commenced, e O
b. Marple Run impacted -9 acres of wetlands on one separate section on the
Property and an adjacent parcel of land that were not authorized by the Permit
including:
i. 0.06 acres of delineated wetlands on the westemn perimeter of the Property
were cleared, and;
il, 0.03 acres of wetlands on an adjacent parcel of land were also cleared,
¢. Marple Run failed to submit documentation confirming the purchase of the
required mitigation credits prior to the commencemenm of construction petivities.
d. Marple Run failed to submit Construction Status Updates for this development.

9 VAC 25-690-100, Part [I(E)2), states “ihe Department of Environmental Quality shall
be notified in writing prior to the start of construction activiiies at the first permitted
impact area.”

9 VAC 25-690-100, Part 1(A)2). states “any changes to the authorized permianent
impacts 1o surface waters shall require a notice of planned change in accordance with 9
VAC 25-690-80. An application or request for modification to eoverage or another VWP

permit application may be required.”

9 VAC 25-690-100. Part TI(A )(4), states “for compensation involving the purchase of
mitigation bank credits or the purchase of in-lieu fee program credits, the permittee shal)
not initiate work in permitted impact areas unti) documentation of the nitigation hank
vredit purchase or of the in-lieu fee program credit purchase has been submiited 10 and
received by the Department of Environmental Qualiy,”

The Permit. Authorization Note 4(a) of the Cover Page states. * A semi-annual
construction status update shall be completed in June and December of every vear during

the term of this perpiit ™



9 OnQuober 1, 2015, DEQ issucd NOV TR15-1001 for the violatians in C{4) - (8), above.

On November 5, 2015 DEQ siaff conducted a follow up site spection at the Property It
was observed during the site inspection that no additional impacis had been taken by
Marple Run. Revegetaiion was taking place in the unauthorized impact areas and it was
determined that no additional restoration work was necessary 1o reslore the 08 acres
(.06 + 0.03 acres) of impacted wetland areas. *
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11. On January 28, 2016, representatives of Marple Run and DEQ staff met at TRO to
discuss the NOV.

. Based on the results of August 5, 2015 inspection, and January 28, 2016, meeting, the
Board concludes that Marple Run has violaied 9 VAC 25-690-100, Part LI(E)(2), 9 VAC
25-690-100, Part J{AX2), @ VAC 25-690-100, Part [J{A)(4) and the Permit, Authorization
Note 4(a) of the Cover Page, as described in paragraphs C(4) — C(8). above.

13, Based on the November 5, 2016, inspeetion, and documentarion received by Marple Run,
the Board concludes that the violations as described in C{4) -C(8), above, have been
correcied.

SECTION D: Agreement and Order

Accordingly, by virtue of the authority granted it in Va. Code §§ 62.1-44.15, the Board
orders Marple Run, and Marple Run agtees to pay a civil charge of $10.323 within 30 days of the
effertive date of the Order {n settlement of the violations cited in this Order.

Payment shall he made by check, certified check, money order or cashier’s check payable 10 the
“Treasurer of Virginia,” and delivered to:

Receipts Control

Department of’ Environmental Quality
Post Office Box 1104

Richmond, Virginia 23218

Marple Run shall indicate thpt the payment is being made in accordance with the requirements of
this Order for deposit into the Virginia Environmental Emergency Response Fund (VEERF). If
the Department has to refer collection of moneyvs due under this Order to the Depariment of Law.
Marple Run shall be liable for attomeys” fees of 30% of the amount ouistanding,

SECTION I): Agreement and Order

1. The Buard may modify. rewrite, or amend this Order with the consent of Marple Run for
good cause shown by Marple Run, or on its own motion pursuant to the Administrative
Process Acl. Va. Code § 2.2-4000 et seq.. after notice and opportunity 1o be heard,
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This Order addresses and resolves only those violations specifically identified in Section C of
this Order and in NOV No. TR15-1001, dated October 1, 2015, This Order shall not
preciude the Board or the Director trom taking any action authorized by Jaw, including tut
not limited to: (1) taking any action authorized by law regarding any additional. subsequent,
or subsequently discovered violations; (2) seeking subsequent remediation of the facility; or
{3) 1aking subsequent action 10 enforce the Order.

For purposes of this Order and subsequent actions with respect to this Order only, Marple
Run admits the jurisdictional allegations, findings of fact, and conglusions of law contained
herein,

Marple Run consents to venue in the Circuit Coun of the City of Richmond for any civil
action iaken (o enforee the terms of this Order

Marple Run declares he has received fair and due process under the Administrative Process
Act and the State Water Control Law and he waives the right 1o any hearing or other
administrative proceeding authorized or required by law or regulation, and to any judicial
review of any issue of fact or law contained herein. Nothing herein shall be construed as a
waiver of the right to any administrative proceeding for, or to judicial review of, any action
taken by the Board to modify, rewrite, amend, or enforce this Order.

Failure by Marple Run to comply with any of the terms of this Order shall constitute a
violation of an order of the Board. Nothing herein shall waive the initiation of appropriate
enforcement actions or the issuance of additional orders as appropriate by the Board or the
Director as a resull of such violations. Nothing herein shall affect appropriate enforcement
actions by any other federal, state, or local reguiatory authority.

If any provision of this Order is found to be unenforceable for any reason, the remainder of
the Order shall remain in ful) force and effect.

Marple Run shall be responsible for failure to comply with any of the terms and conditions of
this Order unless compliance is made impossible by earthquake, flood, other acts of God.
war, Strike, or such other unforeseeable circumstances beyond its control and not due to 2
lack of good faith or diligence on 18 part. Marple Run shall demonstrate that such
circumstances were heyond its control and not due 1o a lack of good faith or diligence on its
part. Marple Run shall notify the DEQ Regional Director verbally within 24 hours and in
writing within three business days when circumsiances are anticipated to oceur, are
occurting, or have occurred that may delay compliance or cause noncompliance with an)
requnrement of the Qrder, Such notice shall set forih:

a the reasons for the delay or noncompliance;
b. the projected duration of anv such delay or noscompliance;

¢. the measures taken and to be taken to prevent or minimize such delay or noncompliance;
und
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d. the timetable by which such measures will be implemented and the date full compliance
will be achieved.

Failure to so notify the Regional Director verbally within 24 hours and in writing within
three business days, of Jearning of any condition above, which the parties intend to assert will
result in the impossibility of compliance, shall constitute a waiver of any claim 1o inability to
comply with a requirement of this Order.

This Order is binding on the parties hereto and any suceessors it interest, designees and
assigns, jointly and severally.

This Order shall become effective upon execution by both the Director or his designee and
Marple Run, Nevertheless, Marple Run agrees to be bound by any compliance date which
precedes the effective date of this Order.

This Order shall continae it effect until:

a. The Director or his designee terminates the Order afler Marple Run has completed all of
the requirements of the Order;

b. Marple Run petitions the Director or his designee to terminate the Order after it has
completed al} of the requiremenis of the Order and the Director or his designee approves
the termination of the Order; or

¢. the Director or Board terminates the Order in his or its sole discretion upon 30 days’
wrillen notce 10 Marple Run.

Termination of this Order, or any obligation imposed in this Order, shall not operale to
relieve Marple Run from his obligation to comply with any statue, regulation, permit
condition. other order. certificate, certification, standard, or requirement otherwise
applicable.

Any plans, reports, schedules or specifications attached hereto or submitted by Marple Run
and approved by the Department pursuant to this Order are incorporated into this Order. Any
non-compliance with such approved documents shail be considered a violation of this Order.

. Any documents 10 be submirtted pursuant to this Order shall be submited by Marple Run or

an authorized representative of Marple Run.

This Order constitutes the entire agreement and understanding of the parties concerning
settieinent of the violations identified in Section (' of this Order, and there are no
represeatations. warranties, covenants, terms or conditions agrecd upon between the partics
other than those expressed in this Qrder.

. By its signature below, Marple Run voluntarily agrees o the issuance of this Order.

&)



And it is so ORDERED this _Z% _ day of . fobncyt , 20187

Tvision of Enforcement
Department of Environmental Quality

mmmm e e ne o -~ (Remainder of Page Intentionally Blank)



Marple Run voluntarily agrees to the issuance of this Order.

Date: f/- /=Ll Bys P . eﬂfﬂMﬂd@rjef
{Persén) {Title)
Marple Run, LL.C

Commonwealth of Virginia

City/€ounty of _Ngupm!-‘\- hes
4
The foregoing document was signed and acknowledged before me this _7_*1 __dayof
,200b . by B, Mallorv _ in his personal
capacity !

lantharbs. o Lunsie'd

Nothty Public

B
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My Commission Expires July 31, 2020 )
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Kiml K . :
NOTARY PUBLIC Registration No.

B .
Commonwealth of Virginia i
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My commission expires; Ju b ¥, 1070 _
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Notary seal:



