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Presenter
Presentation Notes
Tell a bit about your self and how you got into Planning….trying to protect the environment…

Only way to save land is to buy it…
Lived and worked in New York prior to VA

Background in Environmental Studies
Got interested in Planning through environmental issues
Not formally trained in planning – AICP 
Favorite Planning Quotes -
“If the police must know the law, why not a planner?”
“The only way to save land, is to buy it”



THE PLANNING PROCESS



Begins with the Comprehensive Plan

I 0| ‘! * General guide for long range policy and
. A Q decision-making on matters relating to the
4,’\ physical development of the county

 Comprehensive overview of the total land
use needs in the County

» Based on studies, surveys, data and
analysis to project and plan for the future
development of the County

e Living document - changes with the
community over time



Presenter
Presentation Notes
General Guide used for decision making
Comprehensive - All needs of the county – schools, jails, water and sewer, environmental
Uses data – know where you are so you can decide where you want to go…
Changes with the community (if that’s what the community wants…)  - 5 year review.


Why do we need one?

» Required by Code of Virginia

* Provides a vehicle for local governments and
citizens to express their goals and vision for the
future of the community

e Improves the likelihood that governmental
decisions affecting a community’s development
will be based on the desires and needs of its
citizens

* Need to plan before you can implement or get
funding


Presenter
Presentation Notes
Section 15.2-2223 of the Code of VA requires that every governing body in the Commonwealth adopt a Comprehensive Plan and Section 15.2-2230 requires the local Planning Commission to review the plan at least once every five years.

Planning started from some of the federal housing programs in the 1960’s and 70’s– required governments to have a plan in place before they could get money…. Most funding is tied to a plan….




What a Comprehensive Plan is NOT



Presenter
Presentation Notes
Next Slide


What a Comprehensive Plan is NOT

e It does not regulate land use - it is a guide to a
locality in making land use and zoning decisions

e [t cannot solve problems immediately
* Long term
» Need measurable goals and objectives
e [t cannot solve all problems for all people — based

on community consensus and the approval by the
governing body.


Presenter
Presentation Notes
The courts have decided that the Comp Plan can be a significant factor in guiding land use decisions and therefore the plan should include specific and comprehensive statements about the factors that may be weighed in making land use decision.

Talk about community consensus
Public participation needed to develop that vision
Gloucester’s example


Planning vs. Zoning

"Zoning is merely a tool. It can be used
constructively as a positive force for community
good or it can be misused. Zoning is what you
make of it. It works best when it is based on a
vision and closely tied to the comprehensive plan.”

-- Edward T. McMahon, "What's So Bad About Zoning?" (from Planning
Commissioners Journal Issue #44)



Presenter
Presentation Notes
Zoning is the tool that regulates land use by type, height, bulk area and density.  
Zoning is one of the land use regulations that are meant to implement the Comprehensive Plan.  

Others include the Subdivision Ordinance, Capital Improvement Plan and Budget, Transportation Improvement Plan and Six Year Plan, Chesapeake Bay Preservation Ordinance, Erosion & Sediment Control Ordinance etc.

Implementation – unintended consequences – 
Gloucester – highest residential growth – wanted to control residential growth and protect rural character (comp plan)

Adopted ordinances that separated uses – but didn’t consider existing uses (farms, wayside stands)
Totally forgot about working waterfronts!!!!



http://www.plannersweb.com/wfiles/w257.html

Other Plans

» Capital Improvements
Plan

e Open Space
Management Plan

e Green Infra-structure
Plan

e Sub-area Plans

* Floodplain
Management Plan

(CRS)

e Hazard Mitigation
Plan

» Transportation Plan
e Transit Vision Plan

* Special Area
Management Plans

* Housing Plan
e Strategic Plan
e Any plan you can think

of ....


Presenter
Presentation Notes
Planning started with funding – housing – needed a plan

Plans established at all levels of gov’t not just local
Help with other entities
Nonprofits
Businesses
Research organizations
Realtors
CRS


Land Use Plan vs. Zoning

Gloucester County Comprehensive Plan
Future Land Use Plan

Legend
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Presenter
Presentation Notes
Comprehensive Plan includes a Future Land Use Plan (a map) in addition to text which provides the background information and the goals and objectives on which the plan is based.

Don’t always match – proffers, public input….



Lots of Colors & Codes !

Zoning Districts Across the Eastern Shore
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Presenter
Presentation Notes
Three illustrative zoning maps  to be inserted onto a single slide-  

 “lots of colors and 100’s of pages of zoning text for each color” .  

People, go meet with your zoning administrator and talk to them about what is permissible etc.



Zoning — Legal Basis

e Zoning is a mechanism for regulating land use
 Police Power (Provided in the Constitution)
» Stems from the state’s authority — enabling legislation

e Limited by “Dillon’s rule” - only permitted to do what
state says you can do — can be very specific to each
locality in Virginia

* Legal Process

* Due Process
Procedural - process - advertising, hearing, appeals
Substantive — must have a legitimate public purpose
Equal Protection of the Laws (fairness)


Presenter
Presentation Notes
Zoning is a mechanism for managing land use
It originates from the state’s authority and power to legislate for the “health, safety, morals and general welfare” of its citizens – “police power”
The power of local governments to enact ordinances controlling land use decisions is derived from the states delegation of its police power to the locality through enabling legislation
Under the so called “Dillon’s rule” a locality can not exercise greater legislative power than the state has given it either by specific legislative grant or as the result of “necessary implication” arising from a specific grant.
14th Amendment – can not deprive any person of life, liberty or property without due process of law – “takings”
Procedural due process – rules for notice and time, chance to be heard, appeals process – advertising, public hearings etc.
Substantive Due Process – must serve a legitimate public purpose – does the regulation bring about the desired result, not a taking or unduly harsh…




Legal Issues — More than “just” Zoning!

» Vested Rights - legal non-conforming (legacy
lots/uses)

 Takings

e Rational Nexus

 Right to Farm Act

e Variances - hardship approaching confiscation
e Case Law vs. Statutory Law

 Public notification — consensus - involvement

* Rules change as new issues come up!


Presenter
Presentation Notes
Compare to police – traffic tickets, seat belts, warrants, search and siezure…

When you go too far, you get challenged in court – case law, new regulations or laws in reaction.


Zoning Parameters

» Uses
* Permitted by right - administrative review

» By Special Exception or Conditional Use Permit
(PC/BOS review or BZA review)

* Height, Bulk and Area

» Setbacks, lot coverage, lot size/density
» Parking, loading, access, and commercial site design
e Signage
* Open Space/lot coverage/landscaping
e Conforming vs. Non-conforming



Other Land Use Regulations

» Subdivision Regulations

» Roads (public, private)

* Lot Size/ Density

* Open Space

e Storm water

* Amenities (sidewalks, street lights, street trees)
» Overlay Districts

» Historic

* Gateways

e Architectural Review



Land Use Regulations

e Sanitary
* Public Water & Sewer
* Private Well and Septic (Health Department)
 Building Code - Uniform Statewide Building Code
» ADA - accessibility (commercial vs. private)

e VDOT
 Subdivision Street Acceptance Requirements (SSAR)

» Access Management — permits to access state roads



Environmental Regulations

* Chesapeake Bay Preservation Act
o RPA - set
* RMA - can be different in different localities

* Clean Water Act - jurisdictional wetlands

» Erosion and Sediment Control (E&S)

* Wetlands Act - piers

o Air Quality Act (burning, conformity analysis)

e Storm water Regulations — changing as we speak!



Thoughts on Regulations/Zoning

» Typically reactive rather than proactive

* Least common denominator

¢ If not expressly permitted than prohibited!
e Consensus Building

e Committees and Commissions — can create
complications

e Last word becomes law....
* Squeaky wheel gets the grease
* State and Federal legislation very complicated

* Really need to know the system to be able to impact it



Laws vs. Regulations

» Elected Ofticials * Based on laws

* Lobbyists e Staff and committees
 Very public process * Notifications not very
* Notifications public

» Hearings e Comment periods

* No real accountability

Examples: Alternative Septic Regulations, Subdivision Street
Acceptance Regulations, Access Management Regulations, Chesapeake
Bay Preservation Ordinance Compliance, Storm Water Regulations



Policies and Interpretations
* No law or regulation can be written to address
every issue — some interpretation is needed

* Based on individual — written policies provide
accountability, consistency, and predictability

e Zoning Administrator - written opinions have
effect of law — appealable to BZA

e Subdivision Agent - acts on behalf of the Board -
appealable to the court

e Most regulations have an appeals process

 Get it in writing (SAGA - Significant Affirmative
Government Act — gives a legal standing)



CASE STUDY - WORKING

WATERFRONTS




Historical Perspective

¢ Cultural Heritage -
Natural Resource
Based Economy

e Farming
* Forestry
e Fisheries

* 1950's — Coleman
Bridge

* 1980’s — Fastest
Growing locality in VA

* 1984 — Zoning Adopted



Suburbanization

* 1991 Comprehensive
Plan Update
* Growth Management
* Cost of Public Services

e Rural Character (not
rural economy)

e Quality of
Development

e Protection of Natural
Resources

e Separation of Uses

1991 Future Land Use Map

Legend

Future Land Use Map
ZZZZZ

sssssssssssssssssssssss




Plan Implementation

* 1998 County-wide
Rezoning
* Based on Build-out Analysis

* Focus on Development -
Commercial & Residential

» Highway Overlay District
e 2000 Subdivision
Ordinance Revision

e Increased Standards for
Development



Presenter
Presentation Notes
Farming and Forestry were considered but not commercial waterfronts – “right to farm”
Most of the waterfront was residentially zoned – existing commercial waterfront mostly became non-conforming.


-

County’s Zoning

* Generally Followed Comp Plan’s
Recommendations

e More Strip Commercial than Concentrated
Village Clusters

» Residential Zoning - densities range from 2 units
per acre to 5 acre zoning

 Agricultural Zoning (RC-1 & RC-2)- Limits major
development, protects rural character, allows for
manufactured homes

* Working Waterfronts included in Residential
Districts but restricted by special exception!
 All non-conforming to the requirements


Presenter
Presentation Notes
Marinas and boat yards restricted by lot size, excessive setbacks and other criteria that do not necessarily apply


Current Requirements for Marinas/Boatyards

. Accessory Buildings
Lot Maximum
) . Yard Setbacks
Requirements Height
Zoning District Max. [ SideLot | Rear
_ Lot _ _ Height Lines Lot
Lot Size } Stories Feet Front Side Rear .
Width Lines
C-2 5acres | 250 ft. 2.5 35 100 ft. 100 ft. 100 ft. 35 ft. 100 ft. 100 ft.
SC-1 5acres | 250 ft. 2.5 35 100 ft. 100 ft. 100 ft. 35 ft. 100 ft. 100 ft.
RC-2 5acres | 250 ft. 2.5 35 100 ft. 100 ft. 100 ft. 35 ft. 100 ft. 100 ft.




Changing Trends - Increased Conflicts...



http://www.bing.com/images/search?q=jet+ski&id=FA62E03FCBF037FE3D2762188A9C04402998726E&FORM=IQFRBA
http://www.bing.com/images/search?q=jet+ski&id=FA62E03FCBF037FE3D2762188A9C04402998726E&FORM=IQFRBA

Non-conforming Sites

 Legally existing prior to
current zoning

* Vested Rights —
Protected by State and

L.ocal Code
“Grandfathered”

* Two Years timeframe
* Expansion -
* Closer to conformity

* Meet current
requirements


Presenter
Presentation Notes
Subjectivity….
Sec. 10-1. - Intent.
Within the districts established by this ordinance or amendments that may later be adopted, there exists lots, structures, and uses of land and structures in combination which were lawful before this ordinance was adopted or amended, but which would be prohibited, regulated, or restricted under the terms of this ordinance or future amendments. It is the intent of this ordinance to permit these nonconformities to continue and to expand in conformance with this article. 

Sec. 10-4. - Nonconforming structures and uses of land, structures, or land and structures in combination.
Where, at the time of adoption of this ordinance, lawful structures and uses of land, structures, or land and structures in combination exist which would not be permitted by the regulations imposed by this ordinance, the structures and uses may be continued; provided, however: 
(1)Any expansion, alteration, or reconstruction of such structures or uses shall, through landscaping, architectural design, nuisance control, or other appropriate means, bring the structures or uses closer to conformity with surrounding uses so as to be more harmonious and appropriate in appearance with the existing or intended character of the general vicinity; 
(2)Any expansion, alteration or reconstruction of such structures or uses will not result in destruction, loss, or damage of a natural, scenic, or historic feature of major importance; 
(3)No nonresidential nonconforming structure or use shall be moved or expanded so that any portion of the structure or use is closer than one hundred (100) feet to any residential lot line, nor closer than one hundred (100) feet from any structure used for human occupancy in any nonresidential district. Where such structures or uses, or any portions thereof, are closer than the distance prescribed at the time of adoption of this ordinance, no expansion or movement may take place in the direction of a residential lot line or structure used for human occupancy, closer than one hundred (100) feet. Minimum distance requirements may be reduced to fifty (50) percent of the requirement if acceptable landscape screening, consisting of a strip of land twenty (20) feet in width planted with an evergreen hedge or dense planting of evergreen shrubs in healthy condition, is provided; 
(4)Hours of operation or use of commercial and industrial nonconforming structures or uses shall not be extended beyond existing hours of operation or beyond 10:00 p.m.; whichever is longer, when such structure or use is located within a residential district; 
(5)No lighting installed after the effective date of adoption of this ordinance shall create a nuisance to adjacent properties;
(6)Should such nonconforming structures or uses be physically moved from the district in which they were located at the time of adoption or amendment of this ordinance into any other district, they shall conform thereafter to the regulations for the district in which they are located after they are moved. 
(7)Any structure, or structure and land in combination, in or on which a nonconforming use is superseded by a permitted use shall thereafter conform to the regulations for the district, and the nonconforming use may not thereafter be resumed; 
(8)If any nonconforming structure or use is voluntarily discontinued for a period exceeding two (2) years after the enactment of this ordinance, any subsequent use shall conform to the requirements of this ordinance; Any nonconforming structure destroyed by fire or other natural hazard shall be allowed to be reconstructed as a nonconforming structure within (2) years. 




What'’s at Stake?

“Without economically viable
waterfront business, property
owners are unable, and lending
institutions unwilling, to invest
in capital improvements needed
to maintain piers, wharves and
other waterfront
infrastructure’....

“The viability of many businesses
on the Gloucester (MA)

waterfront has been and remains
tied tf the health of th Jack Wiggins - Director for the Urban
ied to the health of the Harbor Institute, Gloucester, MA —

. o o »
CommerCIalflsherles. Gloucester, Virginia is very similar!



» MPPDC - Virginia Coastal Zone Manaéement Program

2005
e York

Time Line- Use Conflict

River Oft Bottom Aquaculture 2006 - use conflict

e MPPDC- Virginia Sea Grant 2006
e MPPDC - Legislative Priority “Water Use Conflict”

2006

» MPPDC-Gloucester BOS-VMRC 2006
e MPPDC- Gloucester BOS 2007-Forms York River Use

Conflict Committee

* York

River Use Conflict Committee 2007-2008


Presenter
Presentation Notes
MPPDC very active in this issue – ability to look at unique policy issues that local governments can’t always focus on….funding from CZM helpful in pursuing these issues.

Off-bottom aquaculture – VMRC only regulated aquaculture 12 inches off the bottom – when people started to use the whole water column to raise oysters (cages), VMRC had to revised their regulations to address a different permitting process.


York River Use Conflict Committee

* Determine the features
and uses - currently
and historically

¢ Identify conflicts

e Determine causes

* Discuss mitigation or
management

* Recommend public
policy related to
managing conflict


Presenter
Presentation Notes
Diverse Group of stakeholders

County staff, elected officials, VMRC, local watermen – all types, TNC, sailors, litigators, residential property owners 


[Local Action
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Presentation Notes
Learning Curve
Glacial Pace of Government – 5 years ago – plan still alive!

Referenced and part of our Comp Plan


Recommendation 1

* Develop and adopt a Coastal Living Policy to educate and

inform County residents (articulate the value system of |

in a coastal community)

Harpswell’s
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Presentation Notes
Not done – sample in packet based on the Administrative staff recommendations


Recommendation 2

* Denote the County’s Land, Air and Water
territorial boundaries in the County’s
omprehensive Plan and supporting ma

Bayside Residential
Bayside Rural Resources
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Done! All the maps show the entire territory




Recommendation 3

Take no action for now regarding aquaculture within

the county’s jurisdiction. (Give VMRC time to treat
the citizens correctly and fairly):

v CA-12-01 - Aquaculture facility: Any land,
structure, or other appurtenance that is used for
aquaculture, including any laboratory, hatchery,
pond, raceway, pen, cage, incubator, or other
equipment used in aquaculture. This ordinance shall
not apply to aquaculture facilities that are located
below mean low water (MLW) and requlated by other
agencies or entities.


Presenter
Presentation Notes
Changes in how VMRC was handling applications for oyster leases and facilities addressed many of the conflicts that actually initiated the study… so the recommendations was to let VMRC handle the issue and have the county “stay out of it”.

 
 With the Anderson Bay OysterPlex proposal, the statement “below mean low water” is going to become very important as the floating building is beyond MLW, but will require a zoning permit and pump and haul etc which is a local government action.   This gets back to the clarity of slide about territorial boundaries to send the message that the county has a dog in the hunt, but is opting to keep the dog locked up until such time as it is needed.



Recommendation 4

Develop and
adopt a policy for
the protection of |
working
waterfronts
(protect crab,
fish and oyster
shore side
infrastructure)

v Perrin Plan...
v Aberdeen Creek?



Presenter
Presentation Notes
Not Done  - Perrin Plan….a start

Supports the no net loss policy

Set as a priority for the Planning Commission


Recommendation 5

* Develop and adopt a Waterfront Outdoor Lighting
Ordinance (keep the neighbors’ light out of your
bedroom)

Waterfront Light Trespass


Presenter
Presentation Notes
Currently handled as a nuisance complaint
Not codified– dark sky initiative 
(light pollution) .      Nuisance complaint is not working that well.  For example, I know of several complaints that have been made and the light is still on.  This still needs some work.



Recommendation 6

e Develop and adopt a policy restricting floating homes
within the County.



Presenter
Presentation Notes
Floating Home Committee – final report September 2010
Would be defined as a boat under current ordinance
Not a major issue in marinas but could be for moorings
Recommendations – 
1.Establish Pass-Through Zones and Mooring Zones: A (Virginia) locality is able to restrict where watercraft are unable to cease movement.  	 (By default, any area not designated as a pass though zone would exist as an area of moorage for floating structures)
2.Public Mooring Areas:  A locality could apply to VMRC and establish public mooring field(s) at locations in waterways where a locality wishes to allow floating structures to moor.  Establishing designated areas where a floating structure can anchor away from the middle of a river or creek keeps a waterway open to other users and out of an area that may conflict with an adjacent landowner’s private property enjoyment. 
3.No Discharge Zones:  Establish zones where the discharge of sewage and other waste is not allowed based on public health and water quality.  Prohibiting where waste can be discharged allows a coastal locality to control what pollutants go into their waterways.  This is an especially prevalent issue in localities that border the Chesapeake Bay and whose waters drain into the Bay.  Chesapeake Bay Clean-Up is a high priority for the state of Virginia and the Nation as a whole.  In order for a locality to establish “No Discharge Zones” it must also designate pump out stations.  - Go Green Advisory Committee
4.Floating structure Pump-out Plan:  Require that every floating structure moored in an area not serviced by vessel pump out or a marina with vessel pump out services,  submit a pump out plan upon mooring in any waterway of a locality.  The plan shall describe how that structure will pump-out their sewage:  how often and where.  This tool keeps the issue in the water quality and public health, safety and welfare arena. 
5. Review taxing structure 
Staffing & Enforcement are the largest barriers to implementing these recommendations.
Anderson Neck oyster plex




Recommendation 7

* Develop and

implement a Middle Peninsula of Virginia
Working Waterfront Infrastructure Inventory

maSter plan fOI' Sl s .

public access

infrastructure to

ensure safe and

equal water Mades
access for all user Vi e L
groups to the RGN S
wate rways within B Working Waterfront Infrastructure Locations

the County
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Presentation Notes
First step – inventory
Next step – Plan – major undertaking!
First step – Perrin River…
So, as you can see, we’ve made significant progress since 2009 – YRC study is not just sitting on a shelf…



New Ideas - New “Problems”

e Anderson Neck, LLC
» Oyster Plex
e Many issues!

* Zoning (in the water!)

 Floating Workplace
= Health Department

= Department of Housing
= VMRC

 Pulled together to work
through

FLOATING STRUCTURES:
The Policy and Permitting Complexities
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Presenter
Presentation Notes
King and Queen or Lewie can better address this


Summary for Gloucester Case Study

Need to plan to preserve and promote working
waterfronts
e Land of the Life Worth Living

* Gloucester’s Maritime Heritage

* Opportunities for economic development
* Fisheries
e Tourism

e Recreation

» Ready & Willing Partners

» VIMS, DEQ, MPPDC, local watermen, local marina
owners, county officials & staff, others...


Presenter
Presentation Notes
Need to communicate and keep the momentum going!


Take Home Message for Working Waterfronts

* Never doubt that -
a small group of | i m
thoughtful,
committed
citizens can
change the
world; indeed,
it's the only thing
that ever has.

- Margaret Mead



Presenter
Presentation Notes
Don’t give up – educate your public officials
Work with your localities’ staff
Open lines of communication with stakeholders and citizens


Discussion and Questions....
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