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Final Environmental Impact Statement

Proposed Federal Approval of the Virginia Coastal
Resources Manayement Proyram

The Commmonwealth of Virginia has submitted its Coastal
Resources Manayement Program to the Office of Ocean and
Coastal Resource Managyement for approval. Approval would
allow proyram administrative yrants to be awarded to the
Commonwealth and would require that Federal actions be
consistent with the proyram. This document includes a

copy of the proyram which is a comprenhensive management
program for coastal land and water use activities. It
consists of numerous policies on diverse management issues
which are administered under existiny Commonwealth laws and
is the culmination of several years of proyram development.
Virginia's coastal management program either promotes the
peneficial use of coastal resources, prevents their impairment,
or deals with major activities that substantially affect
numerous resources. The proyram will enhance decision-making
processes used for determining the appropriateness of actions
in the coastal area.

Approval and implementation of the program will enhance
gyovernance of Commonwealth coastal land and water uses
accordinyg to the coastal policies and standards contained
in the existing statues, authorities and rules, Federal
alternatives to program approval include delaying or deny-
ing approval, if certain requirements of the Coastal Zone
Management Act have not been met. The Commonwealth could
modify parts of the proyram or withdraw their application
for Federal approval if either of the above Federal alter-
natives results from circulation of this document.

A draft Environmental Impact Statement was prepared in mid
1985. The comment period for the draft progyram and DEIS
ended in October 198%. This final program EIS is prepared
in response to comments received on the draft program EIS
in anticipatingy of Federal approval of the proposed Virginia
Coastal Resources Manayement Progyram.
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NUTE Tu READERS

The National Environmental Policy Act (NEPA) of 1969 requires that an
environmental impact statement be prepared as part of the review and approval
process by Federal yovernment ayencies of maJor actions which significantly
af fect the quality of the human environment.. It is the.gyeneral policy of the
Federal Uffice of Ucean and Coastal Resource Mangement (JCRM) to issue combined
environmental impact statements and proyram documents,

Part I of this Final Envirommental Impact Statement (FEIS) was prepared
by the Jffice of JUcean and Coastal Resource Manayement and provides summary
information concerning the Virginia Coastal "Resources Manayement Program (VCRMP)
includiny now tne Commonwealth has addressed tne requiremets of the Federal
Coastal Zone Management Act (FCZMA). -Part II if the DEIS is a-description of
tne Commonwealtn's Coastal Management Proyram and was prepared by the
Commonwealth of Viryinia; it has been reviewed by the OCRM .and is relied upon
as a description of the proposed action for purposes of NEPA., Parts III
througn vV fulfill the remaining NEPA requirements for a FEIS-and were prepared
by the Uffice of Ocean and Coastal HKesource Manayement with assistance from
the Commonwealth of Virginia. Part IV.contains the comments received by the
ULRM on the Draft E£EIS and progyram document and responses prepared by the OCRM
and the Virginia Council on the Environment.

The Federal action contemplated is approval of the Virginia Coastal
Resources Manayement Proygram under Section 306 of' the. Federal -Coastal Zone
Manayement Act of 19/2, as amended (CZMA). An inmediate effect of approval
is the yualification of the Commonwealtn for Federal -matcning of funds for
use in administerinyg the program. In addition, tne CZMA provides a procedure .
for the state to review Federal actions for consistency with its approved
coastal manayement proyram,

For purposes of reviewing this prOposea actlon, tne Key quest1ons are:

whether the Virginia proyram is cons1>tent w1tn the ODJECtloﬂS
and policies of the national leyislation;

- whether the award of Federal funds under Section 306 of the Federal
Act will help Virginia to meet those objectives;

- whether Virginia's management authorities are adeguate to implement
the progyram;

- whether there will be a net environmental gain as a result of
progyram approval and implemention.

OCRM has made a preliminary determination that the answers to these
questions are affirmative. UCRM wants the widest possible circulation
of this document to all interested agencies and parties in order to
receive the fullest expression of opinion on these questions. OCRM thanks
those participatinyg in the review of the VCRMP and this FEIS.

The appendices were presented with the Uraft EIS and nave not been
been included in the final EIS. An errata sheet has been prepared for
tne Appendices, and it is found as the last page in this document. The
Compendium of comments received on the DEIS/VCRMP is located in Part IX
of this document.
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PART I: OVERVIEM
A. SUMMARY OF THE VIRGINIA COASTAL RESOURCES MANAGEMENT PROGRAM

The Commonwealth of Virginia has developed a Coastal Resources Manayement
Program describing current coastal legislation and management policies. The
Program proposes no new state programs, organizations, regulations, or laws.
It is based on an approach termed "networking," which is a framework and
process for linking existing Commonwealth programs, agencies, and laws into a
system that will meet Federal requirements for an effective Commonwealth
Coastal Resources Management Program.

Part 11 of this document describes the core regulatory programs and
legisltation that are the basis of the Virginia Coastal Resources Manayement
Program (VCRMP). It also includes 25 statements, which set forth the goals
of coastal management in Virginia, and various policies embodied in statute
and regulations. This summary briefly defines the core programs and addresses
some key aspects of the program, such as benefits of participation in the
Federal program, proposals for public access, energy facility planning
processes, .and shoreline erosion mitigation planning.

Virginia's initial participation in the planning phase of the Federal
program ended in 1979 due to the failure of a comprehensive state coastal
zone management bill to gain approval from the General Assembly. As a result,
the Commonwealth did not receive Federal approval of its management program.
Since that time several key elements of the 1979 bill have been enacted
separately -- the Primary Coastal Sand Dunes Act in 1980 and non-vegetated
wetlands statute in 1982. The Commonwealth also has adopted a set of coastal
management goals and a biennial process of review and evaluation of activities
which help achieve those goals. Having enhanced its management capability,
the Commonwealth has now decided to seek Federal approval of its proygram.

1. Core Regulatory Program

The central feature of Virginia's Coastal Resources Management Program is
a core of ejyght existing regulatory programs which ensure that critical land
and water uses are subject to regulation by the Commonwealth. The core
programs include:

° Fisheries Management, administered by the Marine Resources
Commission and the Commission of Game and Inland Fisheries;

° Subaqueous Lands Management, administered by the Marine
Resources Commission;

° Wetlands Management, administered by the Marine Rescurces
Commission;



°  punes Manayement, administered by the Marine Resources
Commission;

® Nonpoint Source Pollution Control, enforced by the Department
of Conservation and Historic Resources;

® Point Source Pollution Control, implemented by the State
Water Control Board;

° Shoreline Sanitation, administered by the Department of Healfh;
and

° Air Pollution Control, 1mp1emented by the Air Pollution Control
goard.

The above programs are summarized below.

a. Fisheries Manayement. A newly adopted fisheries manayement policy
administered by the Marine Resources Commission provides a comprehensive
approach and clear direction for wise use of these important resources. The
policy stresses the conservation and enhancement of finfish and shellfish
resources and the promotion of commercial and recreatijonal fisheries to maximize
food production and recreational opportunities. The purpose is to achieve
maximum penefit and long-term use by present and future yenerations. With a
policy established, pre-existing state laws provide the means for achieving
those policy directives throuygh strict control of virtually all activities which =
involve the taking of living resources from Virginia waters.

b. Subagueous Lands Managyement. Subaqueous lands administered by the
Marine Resources Commission, includiny the beds of bays, oceans, rivers, streams
or creeks, are the property of the Commonwealth unless conveyed by special grant.
The management policy for such lands establishes conditions for grantinyg or
denying permits for use based on the followiny considerations:

° the effect on otner permissible uses of state .waters and
bot tomlands;

° the effect on marine and fisheries resources, wetlands,
and adjacent or nearby properties;

¢ anticipated public and private benefits; and,

° water guality standards established by the State Water
Control Board.

Statutes also prevent building, dumping, encroaching or otherwise tres-
passiny upon the subaqueous lands of Virginia unless such acts are authorized
under state law or permitted by the Marine Resources Commission (MRC). MRC has
adopted a specific set of guidelines that informs the general public of the
usual terns and conditions under which subaqueous. activities are permitted in
state waters.



c. Wetlands Management. The:wetlands management policy, .also administered
by the Marine Resources Commission, is aimed at preserving wetlands, preventiny
their destruction, and accommodating necessary economic development in a manner
consistent with wetlands preservation. It stems from the Wetlands Act of 1972
and was strengthened by the passage of the non-veyetated wetlands statutes
adopted in 1932.

The Wetlands Act establishes a permit program and authorizes the
creation of Local Wetlands Boards to administer it. The local Wetlands Boards
review permit-applications and make-decisions, which may be reviewed by the
Marine Resources Commnission, to ensure that standards of the Wetlands Act are
achieved. The Marine Resources Commission administers the Act in communities
which do not have Wetlands Boards.. Thirty local ygovernments have establisned
such Boards wnich oversee approximately 94% of non-state-owned wetlands.

The VIMS provides day-to-day technical and sc1ent1f1c advice to the local
wetlands boards.

d.::Dunes :Management. ODune protection is carried out pursuant to the
Coastal Primary-Sand Uune Protection Act passed in 1980. It is intended to
prevent-destruction of dunes, and "whenever practical to accommodate necessary
economic development ina:manner cons1stent with the protection of such features."

Lo

Loca] wetlands Boards may elect to undertake the responsibility of reviewing
proposed.projects which-may affect primary dunes. After review, the boards may
grant or-deny permits to alter dunes in accordance with the policies of the Act.
As is the:case with wetlands manayement, the Marine Resources Commission retains
oversiygnt of the program and administers it in localities where Wetlands Boards
choose not to undertake th1s management.

Loel Nonpo1nt Source Pollut1on Lontrol The Commonwealth has recognized
the va]ue of 1ts Chesapeake Bay tributaries as important natural resources,
and knows that erosion of soils increases the input of chemical nutrients and
sediments to the rivers and the Bay. This increase can adversely affect
finfish, shellfish, other aquatic life, recreation, commercial fisheries, and
other uses of the Chesapeake Bay and its tributaries. Therefore, the State
has established and implemented an erosion and sediment control program to
conserve and protect these natural resources. This program is administered
by the Department of Conservation and Historic Resources.

Under the Virginia Erosion and Sediment Control Law, the Department has
established minimum standards, guidelines and criteria for the effective
control of soil erosion and non-agricultural runoff. Erosion control programs
are administered tnrough local Soil and Water Conservation Districts, and
adhere to state yuidelines. In addition, the Districts provide monies for
the control of nonpoint source polltutants from agricultural and urban areas
through the Best Management Practices Proyram, a voluntary state proyram.

f+  Point Source Water Pollution Control. The State Water Control Board
is charged with the impTementation of Virginia's State Water Control Law. The
state accomplishes this task, in part, through the implementation of the National
Pollutant Discharge Elimination System (NPDES), Permit Program and the issuance
of No-Dischargye Certificates. '




The NPDES permits are issued for all discharges into groundwaters and
surface waters. All discharges must meet either EPA spec1f1cat1ons or Virginia's
water Qua11ty Standards whichever are’ more str1ngent.

- No- DTSChane Cert1f1cates for facilities whicnh contain substances which
cou]d cause pollution 1f accidental ly released to state waters. These must
be obtained by anyone "“wno' handles, stores, distributes, or produces" such
substances. o oo '

g. Shoreline Sanitation. The Virginia State Department of Health has
responsibility for the safe-and sanitary collection and disposal of sewage. The
Board of Health regulates the installation of septic tanks, sets standards con-
cerning soil types suitable for septic tanks, and specifies minimum d1stances
that tanks may be placed from streams, r1vers, and other waters.

h. Air Pollution. The State Air Pollution Control Board has the authority
to issue reygulations yoverning‘dir quality throughout the Commonwealth. Regula-
tions have been adopted to implement tnhe Commonwealth's policy to achieve health
and safety. The Board fulfills the Commonwealth's responsibilities under the
maintain such levels of air quality as will protect human healtnh, welfare and
Federal Clean Air Act to provide a legally enforceable State Implementation
Plan for the attainment and ma1ntenance of the National Ambient A1r Quality

Standards.

2. Geogrqgh1c Areas of Part1cu1ar Concern

The Virginia Coastal Resources Management PPOgPam has des1gnated some
areas where land and tidal water meet, to be worthy of special consideration
in any planning or management process. These special areas are identified as
"Geographic Areas of Particular Concern (GAPC)" and were developed throuyh a
study of environmental functions and values of coastal rescurces, including a
review of coastal hazard areas. Three categories of GAPCs have been identified:
1) Natural Resource Areas of Particular Concern; 2) Natural Hazard Areas of
Particular Concern; and 3) Waterfront Development Areas of Particular Concern.

Natural Resource Areas of Particular Concern include tnose areas that
are vital to estuarine and marine ecosystems or are of yreat importance to
areas immediately inland of the shoreline. These areas include vegetated and
nonveyetated wetlands, Spawning and nursery areas, coastal sand dunes, barrier
islands, and special wildlife manayement areas.

Natural Hazard Areas of Particular Concern include those areas vulnerable
to continuing and severe erosion, and areas susceptible to potential damage
from wind, tidal and storm-related events including flooding.

Virginia has numerous mechanisms for the preservation or restoration of
Geographic -Areas of Particular Concern. Such areas receive special attention
from the state because of their conservation, recreational, ecological and
aesthetic values.

Finally, Waterfront Development Areas of Particular Concern have been
identified as improtant because of Virginia's limited number of areas suitable
for waterfront activities. This class of GAPC includes ports, comnercial
fishing piers and community waterfronts.



3. Shorefront Access Planning

Recreational activities in coastal areas are dependent upon two types
of access: 1) access to the shoreline, and 2) access to the water. Planning
for shorefront access under the Virginia Coastal Resources Management Program
is provided by the existing planning process, the Virginia Qutdoors Plan, and
is implemented through a grants-in-aid program administered by the Department
of Conservation and Historic Resources. The Department also manayes state
parks, natural and wildlife areas, game refuges, and the Virginia Qutdoors
Fund, a major source of money for the acquisition and development of recrea-
tional lands. Boat ramps for water access are provided by the Commission of
Game and Inland Fisheries, and each year two additional ramps are planned for
construction.

4. Energy Facility Planning Process

Based on established trends and projected yrowth, the major types of
energy that will be consumed in the state will be etectricity and petroleum,
and the major type of energy that will be exported will be coal. Therefore,
Vvirginia's planning process focuses on facilities involved in the production
of electricity and petroleum, and in the export of coal.

The management program recognizes the importance of identifyiny energy
facilities likely to locate in and significantly affect Viryinia's coastal zone
and assessiny potential sites for such facilities. The Council on the Environ-
ment is developinyg an eneryy facility inventory system and preliminary facility
assessment process to address coastal eneryy facilities which have been formally
proposed and/or are under consideration. The Commonwealth also is involved
in environmental impact reviews developed in accordance with the National
Environmental Policy Act (NEPA) for energy facilities.

A state EIS is required for all state government projects costing $100,000 or
more. These assessments include.the consideration of alternative sites.

The management policies, authorities and techniques incorporated in the
main body of Virginia's coastal program serve to manage eneryy facilities and
their impacts.

5. Shoreline Erosion Mitigation Planning

The Coastal Resources Manayement Program addresses the need for continued
assistance to the private and public sectors in the form of erosion abatement
programs. The Shoreline Erosion Advisory Service (SEAS), established through
the Shore Erosion Control Act, assesses the effects of shoreline erosion and
provides technical assistance to property owners. The Public Beach Conservation
and Development Commission (PBCDC) determines which public beaches are sufferiny
from erosion, and provides monies to localities most in need of relief. With
SEAS providinyg technical advice for all shoreline areas other than public



beaches, PBCOC providing technical advice and monies for public beaches,

and the Virginia Institute of Marine Science providing technical assistance,
advice, research and training in all areas of shoreline erosion, Virginia has
a comprenensive, continuing proyram for the identification, control and
mitigation of shoreline erosion.

8.  CHANGES THE PROGRAM WILL MAKE

Existing Commonwealth authorities will be used to implement and enforce
the Virginia Coastal Resources Manayement Proyram. The Proygram will result in
changes in the way coastal resources are managed in the Commonwealth by requiriny
the Council on the Environment to monitor all state actions which could affect - -
coastal resources, and to resolve all conflicts between state agency dec1s1ons
and the provisions of the Coastal Resources Management Program.

The Commonwealth's objective in developing a coastal resources management
program is to establish a comprehensive, coordinated approach for the protection,
preservation and orderly development of the Commonwealth's coastal resources.

The virginia Coastal Resources Manayement Program incorporates three levels of
responsibilities. Specific management activities, including the operation of
Virginia's core reyulatory proyrams, are conducted by ‘a variety of individual
agencies. This collection of individual activities, is tied together into a
comprehensive program or "network" which is directed by the Secretary of. Natural
Resources. The Council on tne Environment assists the Secretary by administering
the details of the Program and acting as "lead agency" for purposes of Federal
consistency and program enforcement and monitoring. The Proyram's yoals and
policies also provide the framework for cooperative action among governmental
ayencies to address coastal problems and resolve coastal policy questions:

The specific progyram ygoals and policies mentioned above will assume
particular importance 1in Virginia as a result of the Governor's Executive Jrder
whicn explicitly states that all State executive agencies must carry out
their legally established duties in a manner consistent witn and supportive
of the Virginia Coastal Resources Manayement Proyram. The Executive Order
directs the staff of the Council on the Environment to monitor all Commonwealth
actions which could affect coastal resources. Further, the Order states that
the Secretary of Natural Resources shall resolve all conflicts between
Commonwealth agency decisions and the Coastal Resources Manayement Program.

A process is provided for appealinyg decisions by the Secretary to the Governor.

The CZMA provides incentives and a national direction that cannot be
provided by the states alone in addressing coastal issues and problems.
The followiny are some additional anticipated affects of Federal program
approval:

°® Financial assistance to the Commonwealth to assure
adequate program implementation act1v1t1es by Common=-
wealtnh and local ent1t1es, and.



° The use of the Federal consistency provision of the CZMA
to ensure that. Federal activities, federally licensed
and permitted activities, Outer Continental Shelf (0C$)
plans, and Federal assistance to Commonwealth and local
governments are consistent with the Virginia Coastal
Resources Manayement Program. '

c. THE FEDERAL COASTAL ZONE MANAGEMENT ACT

. In response to intense pressure on coastal resources, and because of the
importance of coastal areas of the United States, Conyress passed the Coastal
Zone Management Act of 1972 (P.L. 92-583, as amended [czMA], 16 USC 1451).

The Act authorizes a Federal grant-in-aid program to be administered by the
Secretary of Commerce, who in turn delegated this responsibility to the
National Oceanic and Atmospheric Administration's (NOAA) Office of Ocean and
Coastal Resource Management (OCRM).

The CZMA was amended July 16, 1976 (P.L. 94-370) September 18, 1978
(P.L. 95-372), October 1, 1980 (P.L. 96-464). and the Act and its amendments
affirm a national interest in the effective protection and careful development
of the coastal zone by providing assistance and encouragement to coastal states
(and U.S. territories) to voluntarily develop and implement management programs
for their coastal areas. Financial assistance grants under Sections 305 for
proygram development and 306 for program implementation were authorized by the
CZMA to provide coastal states and territories with the means for achieving
these objectives. :

Sections 305, 306, and 307 of the CIMA and implementing regulations
published on March 28, 1979 (44 FR 18595) as codified at 15 CFR Part 923,
provide the requirements and procedures for state managyement proyram development
and Federal approval. In summary, the requirements for proyram approval are
that a state develop a management program that amony other things:

a. didentifies and evaluates those coastal resources recoynized in
the Act that require manayement or protection by the state or
territorial government;

b. re-examines existing policies or develops new policies to manage
these resources. These policies must be specific, comprehensive,
and enforceable, and must provide an adequate degree of pre-
dictapility as to how coastal resources will De managed;

c. determines specific uses and special geographic areas that are to
be subject to the management program, based on the nature of
jdentified coastal concerns. Uses and areas to be subject to
manayement should be based on resource capability and suitability
analyses and socio-economic considerations;

d. identifies the inland and seaward areas subject to the management
proyram;

e. provides for the consideration of the national interest in the
planning for and siting of facilities that meet more tnan local

requirements; and



f. dincludes sufficient leyal authorities and organijzational
structure to implement the program and to ensure conformance
to it.

In arriving at these substantive aspects of the management proygram, states
are obliged to follow an open process which involves providiny information to
and considering the interests of the general public, interest groups, local
yovernments, and regional, state, interstate, and federal agenc1es. :

Section 303 of the CZMA provides gu1dance an spec1f1c nat1ona1 oDJect1ves
that warrant full consideration during the 1mplementat1on of approved state -
coastal manayement programs. A .

Section 305 of the CZMA authorizes a maximum of four annual grants to
develop a coastal management proyram. After its manayement program receives
federal approval, the state is then eligible for annual grants under Section 306
to implement its management program. If a program has deficiencies which
need to be remedied or has not received approval by the time Section 305
program development yrants have expired, a state may continue development of
a federally approvable coastal management program usinyg only state funding.
Federal funding assistance for proygram development under sect1on 305 Was
term1nated by the 1980 CZMA amendments.

Section 306 of the CIMA requires states to devote 1ncreas1ng port1ons
(up to 30 percent) of their grant funds to activities leading to significant
improvements in achieving national coastal manayement objectives specified in
sections 3U3(2)(A) through (I). Section 306A of .the CZMA also authorizes
the award of yrants for preservation of important natural areas, public access
and urban development. Section 306(i) encourayes states to inventory coastal
resources of national siynificance and develop standards to protect them.

Section 307 contains the Federal consistency review provisions of the CZMA
to ensure that Federal actions are consistent with the state's federally
approved manayement proyram. Paragraph (1) and (2) of section 307(c) require
that Federal activities and development projects in or directly affecting the
coastal zone be consistent to the maximum extent practicable with a federally
approved state management program. Subparagraphs (A) and (B) of section 307(c)
require that federally licensed and permitted activities affectiny the coastal
zone, which are described in detail in Outer Continental Shelf plans, also is
consistent with a federally approved state manayement programs. Section 307(d)
requires Federal assistance to state and local governments for projects
affecting the coastal zone to be consistent with a federally approved state
management program.

Section 308 of the CZIMA contains provisions for ygrants and loans to
coastal states to enable them to plan for and respond to onshore impacts
resultiny from coastal energy activities including grants to mitigate the
coastal impacts of coal transportation and alternative ocean energy activities.
To be eligible for assistance under Section 308, coastal states must be
receiviny Section 305 or 306 yrants, or, in the Secretary's view, be developing
a management program consistent with the policies and objectives contained in
Section 303 of the CZMA.



Section 309 allows the Secretary ‘to make grants to ‘states to coord1nate,
study, plan, and implement interstate coastal’inanagement programs._ _

Section 312 directs the Secretary to evaluate the performance of state
coastal management programs on a cont1nu1ng bas1s. N %

Section 315 authorizes grants to states to acquire 1ands for access to
beaches and other public coastal areas of environmental, recreational, historical,
aesthetic, ecological, or cultural value. It provides for the acqu1s1t1on of
islands for preservat1on, and foran -estuarine sanctuary ‘proyram to preserve a
representative series of undisturbed estuarine areas: for 1ong term sc1ent1f1c
and educational purposes.
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PART II - DESCRIPTION OF THE VIRGINIA COASTAL RESOURCES
MANAGEMENT PROGRAM



FYI cc: WOLFF/CAREY/CRITCHFIELD

COMMONWEALTH of VIRGINIA

Office of the Governor
Gerald L. Baliles .
Gavernor Rlchmﬂnd 23219

June 23, 1986

Mr. Paul wolff

Assistant Administrator for
Ocean Services

National Ocean Service

NOAA

U.5. Cepartment of Commerce

washington, D.C. 20230

vear mr. wolftf:

i am pleased to submit for your review and approval the
virginia Coastal Resources Management Program.

I nave examined the Program, and as Governor, approve it. The
puplic anu officials from all levels of government have had an
opportunity to review ana comment on two drafts of the Program
document. wnere appropriate, revisions have been made in response
to comments offerea during the course of those reviews.

The Program represents state policy as it applies to Virginia's
coastal area, and, as Governor, I further certify that:

a) The Council on the Environment is lead agency for
implementation of the Program;

b) The Council on the Environment Administrator is Program
Manager for all matters relating to the Coastal Zone
Management Act, and

c) 'The Commonwealth nas the authorities and the organizational
capability to implement the Virginia Coastal Resources ’
Management Program.

with kindest regards, I am

Sincerely,

L SS«L' L.__

w&erald L. Baliles



COMMONWEALTH of VIRGINIA

Office of the Governor
Gerald L. Baliles s
Governor Richmond 23219

EXECUTIVE ORDER NUMBER THIRTEEN (86)

ESTABLISHMENT OF VIRGINIA COASTAL RESOURCES MANAGEMENT PROGRAM

By virtue of the authority vested in me by the Constitution of Virginia
and Sections 2.1-39.1 and 2.1-41.1 of the Code of Virginia, and subject to my
continuing and ultimate authority and responsibility to act in such matters, I
hereby establish the Virginia Coastal Resources Management Program. ‘1 hereby
direct all state agencies to carry out their legally established duties
consistently with this program and in a manner which promotes coordination
among those agencies in achieving its goals and objectives.

COASTAL RESOURCES POLICY

State agencies having responsibility for the Commonwealth's coastal
resources shall promote the Program consistently with the following goals and
objectives:

Prevention of Environmental Pollution and Protection of Public Health

1. To maintain, protect and improve the quality of coastal waters
suitable for the propagation of aquatic life and recreation involving
body contact.

2. To reduce non-point pollution, caused by inappropriate land uses and
jnadequate land management practices, in tidal streams, estuaries,
embayments and coastal waters.

3. To reduce the potential for damage to coastal resources from toxic
and other hazardous materials through effective site selection and
planning as well as improved containment and cleanup programs.

4. To prevent significant deteriovration of air quality.

5. To protect the public health from contaminiated seafood.
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10.

1.

12.

13.

14.
15.
16.

17.

18.

Prevention of Damage to Natural Resource .Base

To protect ecologically significant tidal marshes from despoliation
or destruction. N :

To minimize damage to* the productivity and diversity of the marine
environment resulting from alteration of subaqueous lands and aquatic
vegetation. : .

To minimize damage to .the productivity and diversity of the marine
environment resulting from the disruption of finfish and shellfish
population balances. »

To reduce.the adverse effects of sedimentation on productive marine
systems. C T

‘To ma1n£a1n areas.of‘wildlife habitat and to preserve endangered

species of fish and wildlife. -

Protection of Public and Private Investment

To conserve coastal sand dune systems.

To‘feduce or prevent‘]dsses of property, tax base and public
facilities caused by shorefront erosion.

To minimize dangers to life and property from coastal flooding and
storms. : '

‘Promotion of Resources Development

To promote the wise use of coastal resources for the economic benefit
and employment of the citizens of the Commonwealth.

To protect and maintain existing uses of estuarine waters for
shel1fish propagation and marketing.

To encourage provision of commercial and industrial access to coastal
waters where essential to desired economic activities.

To coordinate the Commonwealth's planning processes for major
projects so as to facilitate consideration of alternative locations
for such facilities within the context of long-term development
patterns and implications.

To improve or maintain productive fisheries.
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19. To encourage exploration and production of outer continental shelf
energy reserves.

20. To provide for the extraction of mineral resources in a manner
consistent with proper envﬁronmenta] practices.

Promotion of Public Recreation Opportunities

21. To provide and increase public recreational access to coastal waters

and shorefront lands. : . '
Promotion of Efficient Government Operation

22. To provide a shoreline permitting procedure, administered at the
local level wherever possible, which assures both adequate review and
mitigation of probable impacts as well as timely response to
applicants.

Provision of Technica1 Assistance and Information

23. To provide state and local governing officials and private citizens
with technical advice necessary to make wise decisions regarding uses
of and impacts on coastal resources. ’ C

24. To conduct continuing educational programs in Coastal Resources
Management for local and state officials.

25. To maintain and improve base data, maps and photoimagery supportive
of decision-makers' needs.

ENFORCEMENT

The following agencies shall have primary responsibility for implementing
enforceable policies of the program:

Marine Resources Commission:

Commission of Game and Inland Fisheries
Department of Conservation and Historic Resources
State Water Control Board

Department of Health

State Air Pollution Control Board

council on the Environment
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In addition, other agencies that conduct activities which may affect -
coastal resources shall conduct such activities in.a manner consistent with
and supportive of Vvirginia's Coastal Resources Management Program.  For
purposes of: this Program, the Coastal Area shall mean Tidewater Virginia as
~-defined"in Section 62.1-13:2(d) of the Code of Virginia. . . -

The Administrator of the Council on the Environment. (LOE) shdll monitor
all state actions which affect coastal resources. When, in the judgment of
the COE Administrator, a state agency or regu]atory~boardfor Comm1ss1on is
ready to act in a manner that appears to be inconsistent with: the Program or
has established a pattern of actions that appears to be inconsistent with the
Program, the Administrator shall discuss the situation with the ‘agency head to
determine if a consistency problem in fact exists. .

If, after discussion, the agency head and the Administrator are in
disagreement about the existence of a consistency problem, the Administrator
will inform the Secretary of Natural Resources of the disagreement. The
Secretary shall then determine if a state consistency problem exists.

If the agency head and the Administrator agree that a consistency problem
exists, the agency head shall attempt its resolution. If the agency head
cannot resolve the problem, the Administrator shall advise the Secretary that
a state consistency problem exists.

Upon notification of the existence of a consistency problem, the Secretary
shall review the problem, determine how it would best be resolved, and effect
such resolution within the Secretariat of Natural Resources or consult with
other Cabinet offices to resolve consistency problems with agencies not within
that Secretariat. If the Secretary is unable to resolve the problem, he shall
- report the problem to the Governor with recommendations for appropriate
action. The Governor shall have ultimate responsibility for resolving any
consistency problem which cannot be resolved by the agency head or by the
Secretary. '

Any person having authority to resolve consistency problems under the
terms of this Executive Order shall resolve those problems in a manner which
furthers the goals and objectives of the Program as set forth above and 4n
accordance with existing state law, regulations and administrative procedures.

EFFECTIVE DATE

This Executive Order will become effective upon federal approval of the
Program and will remain in full force and effect until June 30, 1990, unless
superseded or rescinded by further executive order.
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GiVen ynder my hand and under the Seal of the Commonwea]th of Virginia on

this =’ day of June 1986. g

- Governor

7
.4Secretary of the Commonwealth



vy Sue o COMMONWEALTH of VIRGINIA

R. Claire Quthrie

Attorney General Deputy Attorney General

Ofﬁ Human & Natural Resources Division
s Lane Kncodter ce of the Attorney General v rces Divisi
Chief Ceputy Attorney General Gail Starling Marshail
Deputy Attorney General
Francis C. Lee May 30 . 1986 Judicial Aftairs Division
Counsel to the Attorney General Walter A. McFariane

Oeputy Attorney General
Finance & Transportation Division

Stephen D. Rosenthal

Mr. Keith J. Buttleman i eRUy Attorney General

administrator, Council on the Environment riminal Law Enforcement Division
N N : . Marian W. Schutrumpf

903 Ninth Street Office Building Diroctor of Adminictraton

Richmond, virginia 23219

Re: Legal Authority to Manage Virginia's Proposed
Coastal Resources Management Program

Dear Keith:

You have asked that I evaluate the enforceability of
virginia's coastal policies, and of the administrative procedures
necessary to network existing coastal policy enforcement authori-
ties to carry out the proposed Virginia Coastal Resources
Management, Program. This program designates certain uses of
Virginia's coastal resources for coordinated management under
authority contained in existing law. The regulations needed for
the administration of such statutes are already in place. The
first part of this letter will identify the Program's enforceable
coastal policies and the existing legal authority to enforce
those policies. The second part will address the networking of
these authorities to carry out the proposed Virginia Coastal
Resources Management  Program. This letter reflects my
professional views and does not constitute an official opinion of
the Attorney General, which is not required in this situation.

The identified means of enforcing the State's coastal
policies provide for effective State control. In each case
enforcement by injunction is authorized. In each case the policy
and usually the execution is done at the State level or subject
to State review. In many cases there are criminal penalties for
violation of the law, regulations, and permit or plan conditions.

VIRGINIA'S ENFORCEABLE COASTAL POLICIES

The uses subject to management identified by Virginia's
Coastal Resources Management Program are commercial fishing;
recreational fishing in freshwater tidal rivers; encroachments on
subagueous lands; encroachments on wetlands; encroachments on
sand dunes; land disturbing activities needing erosion and
sediment control; actual or potential wastewater discharges;

Supreme Court Building - 101 North Eighth Street - Richmond, Virginia 23219 « 804-788-2071
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control of septic and other on-site domestic waste systems; and
air pollution control. The enforceable policies for each use are
discussed below.

1. Commercial Fishing -

Title 28.1 of the Code of Virginia gives the Marine Resources
Commission jurisdiction over all commercial fishing up to the
fall line of all tidal rivers and streams. Section 28.1-23 sets
the policy which is "to promote the general welfare of the
seafood industry and to conserve and promote the seafood and
marine resources of the State ...," and it .gives the Marine
Resources Commission authority to make regulations including
regulations as to the taking of seafood. That same section makes
the violation of any such regulation a misdemeanor. See § 7
below  for the State Water Control Board's authority to protect
Virginia's water quality standards for all beneficial uses which
specifically include protection of all aquatic life.

2.-,ReCteational Eishing in Tidal Freshwater Rivers

Section 29-13 sets forth the State's policy of protecting and
preserving all "fish in the inland waters ... which ... shall be
construed to mean and to include ... the brackish and freshwater
streams, creeks, bays, including Back Bay, inlets and ponds in
the tidewater counties," and it gives the Commission of Game and
Inland Fisheries the power to. enforce all laws to accomplish such
purposes. ' Sections 29-125 and 29-127 provide authority to adopt
regulations to-control fishing; § 29-129 provides that it shall
be a misdemeanor to violate a regulation of the Game Commission;
and § 29-51 requires fishing licenses. Section 29-129,1 provides
the power "to prescribe [by regulation] the seasons and ...
limits for fishing ... or otherwise taking fish...." Section 29~
130 provides authority to close or shorten a season when extreme
weather threatens the birds, animals or fish. Section 29-14
directs thé Commission to "prosecute all persons who violate" the
fish and game laws. :

3. Encroachment oh Subaqueous Lands

Sectionlvsz.l-l -states the Commonwealth's subagueous lands
policy: : '

All the beds of the bays, rivers, creeks and
the shores of the sea within the jurisdiction
of this Commonwealth, and not conveyed by
special grant or compact according to law,
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shall continue and remain the property of the
Commonwealth of Virginia, and may be used as a
common by all the people of the State for the
purpose of fishing and fowling, and of taking -
and catching oysters and. other shellfish, - .
subject to the provisions of Title 28.1, and - ..
any future 1laws that may be passed by the
General Assembly. :

Section 62.1-3 makes it unlawful "for -anyone to build, dump or
otherwise trespass upon or -over or encroach upon or take,L or use
~any materials from the beds of the bays .and oceans, rivers,
streams, -creeks, which are the property of the Commonwealth
unless such act is pursuant to statutory authority or a permit
from the Marine Resources Commission.” It gives the Marine
Resources Commission authority . to issue permits - for all
reasonable uses of state-owned. bottom lands  which - are not
statutorily permitted. Such permits shall be in writing and
shall specify such conditions as the Commission deems
appropriate. It directs that the Commission be gu1ded by § 1 of
Article XI of the Virginia Constitution and

consider, among other things, 'the effect of
the proposed project upon other reasonable and
permissible uses of State waters and State-~
owned lands, its effect upon the marine and
fisheries resources of the Commonwealth, its
effect upon the wetlands of the Commonwealth,
except when its effect upon said wetlands has -
been or will be determined under the provi-
sions of Chapter 2.1 (§ 62.1-13.1 et seq.) of
this title and its effect upon adjacent or
nearby properties, its anticipated public and ..
private benefits, and; in "addition thereto, *
the Commission shall give due consideration to
standards of water quality as estabILShed by

the State Water Control Board.

No permit for a marina or boat yard for com-
mercial use shall be granted unless the owner
or other applicant prior to issue presents a
plan for sewage treatment or disposal facili-
ties which is approved by the State Department
of Health. The Marine Resources Commission
shall consult with any State agency, including
the Virginia Institute of Marine Science, the
Water Control Board, the State Department of
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. Highways and-' Transportation -and ‘the - State -
. Corporation Commission whenever the decision
-of the Marine . Resources : Commission ‘on.. an
-application for a permit relates to or affects
the particular concerns or activities of other
State agencies.... .. oL S
Section 62.1-3.1 gives the Marine Resources Commission -the .
authority to go to court to seek an injunction against any act
which violates § 62.1-3 and gives the. court authority to direct
the guilty person or the Marine Resources Commission, "at the
cost of the person found to have acted unlawfully, to remove,
tear down or otherwise take such steps as are necessary to pro-
tect and preserve the subject property of the Commonwealth."

4. Encrdachments on Wetlands

Section 62.1-13.1 declares that Virginia's public>policy is

"to preserve the wetlands and to prevent their despoliation and. -

destruction and to accommodate necessary economic development in
a manner consistent with wetlands preservation." The Virginia -
Wetlands Act, § 62.1-13.1 et seq., authorizes local governments
to set up a wetlands board to issue permits. for wetlands
development, § 62.1-13.6, and to adopt the wetlands zoning
ordinance set forth in § 62.1-13.5. Section 62.1-13.3 provides
the following standards for the use and development of wetlands:

(1) Wetlands of primary ecological significance
shall not be altered so that the ecological
systems in the wetlands are unreasonably dis-
turbed; o :

(2) Development in Tidewater Virginia, to the
maximum extent possible, shall be concentrated
in wetlands of lesser ecological significance,
in vegetated wetlands which have been irre-
versibly disturbed before July 1, 1972, in
nonvegetated wetlands as described herein
which have been irreversibly disturbed prior
to January 1, 1983, and in areas of Tidewater
Virginia apart from the wetlands.

Sections 62.1-13.5(4) and 62.1-13.9 prohibit the use or develop-~
ment of any wetland without a permit except for those uses
specified in § 62.1~13.5(3).

If a locality does not elect to sef up a wetlands board,
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permits for wetlands development must be obtained from the Marine
Resources Commission, § 62.1-13.9. Under §§ 62.1-13.10 and 62.1-
13.11(2) the Commissioner reviews all decisions of local wetlands
boards and notifies the Marine Resources Commission of any
decision which in his opinion should be reviewed because he feels
it does not follow the policy, standards and guidelines. Section
62.1-13.13 empowers the Commission to modify, remand or reverse
the decision of a local wetlands board.

. .Section 62.1-13.16 gives the Commission "the power to prose-
cute all violations of any order, rule or regulation of the
Commission or of a wetlands board" or of the Wetlands Act.
Wetlands boards may prosecute violations of their orders or of
the wetlands =zoning ordinance. Section 62.1-13.18 makes the
violation of "any order, rule or regulation of the Commission or
of a wetlands board ... [or of] any provision of this chapter or
of a wetlands zoning ordinance ... or any provision of a permit
granted by a wetlands board or the Commission" a misdemeanor.
Each day of violation following conviction is a separate
offense.  Section 62.1-13.18:1 provides injunctive relief for any
act unlawful under the Wetlands Act. ‘

5. Coastal Primary Sand Dunes
gection 62.1-13.21 declares Virginia's public policy:

[Iln order to reasonably protect the public

interest, promote public health, safety, the

general welfare of the Commonwealth, protect

private and public property from erosion and

flooding and protect wildlife and the natural

environment, it is declared to be the public

policy of the Commonwealth whenever reasonably

necessary to preserve and protect coastal

primary sand dunes and to prevent their

despoliation and destruction and whenever

practical to accommodate necessary econonmic

development in a manner consistent with the

protection of such features.
Section 62.1-13.23 provides that "[nlo permanent alteration of or
construction upon any coastal primary sand dune shall take place
which would: (i) impair the natural functions of the dune as
described herein; (ii) physically alter the contour of the dunes;
(iii) destroy vegetation growing thereon as defined herein unless
the wetlands board, or in its absence the Commission, determines
that there will be no significant adverse ecological impact, or
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“that  the granting of a permit hereunder is clearly necessary and
~consistent with the public interest considering all material
-factors." ' ' : - :

Section 62.1-13.25(4) provides that "{alny person who desires
“to use or alter any coastal primary sand dune ... shall first
-file an application with the wetlands board...." Section §2.1-
13.27 provides that the Sand Dune Act shall be enforced as
provided in §§ 62.1-13.7 through 62.1-13.19 of the Wetlands
‘Act. This gives the Marine Resources Commission the same power
to modify, remand or reverse local sand dune decisions which it
has with respect to wetlands decisions.

6. Land Disturbing Activities Needing Erosion and Sediment
Control. :

The Erosion and Sediment Control Law, § 21-89.1 et seq.,
provides control over erosion and .sedimentation caused by
development. Section 21-89.2 sets forth the Commonwealth's
policy of conserving and protecting the land, water, air and
other natural resources of the Commonwealth. Section 21-89.4
provides that the Virginia Soil and Water Conservation Board
"shall establish minimum standards, guidelines and criteria for
the effective control of soil erosion, sediment deposition and
nonagricultural runoff which must be met in any control pro-
gram."” Section 21-89.5 requires either the local Soil and Water
Conservation District or the county, city or town, to adopt an
erosion and sediment control program which is consistent with the
state program and guidelines. Section 21-89.6 provides that
except for State plans filed with the Board and for agricultural
operations, "no person may engage in any land-disturbing activity
after the adoption of the conservation standards by the
districts, counties, cities or towns until he has submitted to
the district, county, city or town an erosion and sediment con-
trol plan for such land-disturbing activity and such plan has
been reviewed and approved by the plan-approving authority.”

Section 21-89.7 provides that "no agency authorized under any
other law to issue grading, building, or other permits for
activities involving land-disturbing activities may issue any
such permits unless the applicant therefor submits with his
application the approved erosion and sediment control plan or
certification of such approved plan from the local plan-approving
authority or from the Board where appropriate, as well as
certification that such plan will be followed." Provision is
also made for requiring a reasonable per formance bond. '
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Section. 21-89.8 provides. for the inspection of 1land-dis-
turbing activities to ensure compliance with the erosion and
sediment control plan, It provides that where the plan. is not
being complied with, the permittee shall be notified and if he
fails to comply his: permit is subject to revocation and he
becomes subject to the other penalties provided. - To insure that
land-disturbing activities are controlled in accordance with the
State program, § 21-89.11 provides that the Soil and Water
Conservation Board - may sue in circuit court for an injunction
against a violation or threatened violation '‘under § 21-89.6
(having an approved plan before disturbing land) or § 21-89.8
(complying with the plan); that the Attorney General shall, upon
request. of the Soil and Water Conservation Board, take appro-
priate legal action to enforce the provisions of the Erosion and
Sediment Control Law; and that a violation of such sections is a
nisdemeanor, punishable by a fine up to $1,000 and/or 30 days
imprisonment for each violation. ‘

7. Actual or Potential bischargeslof Waste Water Into
State Waters .

Section 62.1—44.2‘provides that

It 1is the policy of the Commonwealth of
Virginia ... to: (1) protect existing ‘high
quality State waters and restore all other
State waters to such condition of quality that
any such waters will permit all reasonable
public uses and will support the propagation
and growth of all aquatic life, including game
fish, which might reasonably be expected to
inhabit them, (2) safeguard the clean waters of
the State from pollution, (3) prevent any
increase in pollution, (4) reduce existing
pollution, and (5) promote water resource
conservation, management and distribution, and
encourage water consumption reduction in order
to provide for the health, safety, and welfare
of the present and future citizens of the
Commonwealth.:

Section 62.1-44.15 gives the State Water Control Board (the
Water Board) authority "to exercise general supervision and
control over the quality ... of all state waters...." Section
62.1-44.3 broadly defines "state waters" to mean "all water, on
the surface and under the ground, wholly or partially within or
bordering the State or within its jurisdiction....” Section
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62.1-44.15(3) (a) gives the Water Board authority to set "such
standards of quality and policies for any state waters consistent
with the general policy set forth in this chapter ... and to take
all appropriate steps to prevent quality alteration contrary to
the public interest or to standards or policies  thus
established."

"Subsection 5 gives the Water Board authority "[t]lo issue
certificates for the discharge of sewage, industrial wastes and
other wastes into or adjacent to or the alteration otherwise of
the physical, chemical or biological properties of state waters
under prescribed conditions and to revoke or amend such certifi-
cates.” Section 62.1-44.16(1) provides that "[a]lny .owner who
erects, constructs, opens, reopens, expands or employs mew pro-
cesses in or operates any establishment from which there is a
potential or actual discharge of industrial wastes or other
wastes to State waters shall first provide facilities approved by
the Board for the treatment or control of such industrial wastes
or other wastes.”

Pursuant to its authority, the Water Board has adopted
Regulation 6 which requires that all discharges to state waters
must have a national pollution discharge elimination system
(NPDES) permit. All other operations involving wastes which will
not be discharged require a no-discharge certificate. Procedural
Rule §#2 sets forth the procedures to be followed in connection
with securing a no~discharge certificate. Section 62.1-44.23
authorizes the Water Board to sue for an injunction against the

.violation of "any rule, regulation, order, water quality
standard, or ... provision of any certificate issued by the Board
or any provisions of the Water Control Law." Section 62.1-44.31
makes it unlawful not to comply with a Water Board special order,
or to discharge sewage, industrial wastes or other wastes in
violation of a certificate. Section 62.1-44.32 provides civil
and criminal penalties for the violation of the Water Control Law
or of a special final order of the Board, or a final court order.

Section 62 1-44.33 gives the Water Board power to adopt rules
and regulations to control discharges from boats on all waters
within the State, but such regulation must not be more restric-
tive than federal regulations unless needed to limit or avoid the
closing of shellfish grounds. Violating such rules and regula-
tions is a misdemeanor. Every law-enforcement officer of the
State and its subdivisions has the authority to enforce such
rules and regulations. Additional provisions control and. pro-
hibit the discharge of oil to state waters. Section 62.1-44.34:1

et seq. |
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. 8. Shoreline Sanitation Program

Section 32.1-2 gives the Commonwealth's policy to "provide a
comprehensive program of ... environmental health services ...
thereby improving the quality of life in the Commonwealth," and
directs the State Board of Health and the State Health Commis-
sioner to provide a comprehensive program to protect the public
health.

Unless shoreline domestic waste systems are properly super-
vised, they form a potential source of water pollution., Section
32.1-164 provides that the Board of Health

shall have supervision and control over the
safe and sanitary collection, conveyance,
transportation, treatment and disposal of
sewage, all sewerage systems and treatment
works as they affect the public health and
welfare.... B. The regulations of the Board
shall govern the collection, conveyance,
transportation, treatment and disposal of
sewage. Such regulations shall be designed to
protect the public health and promote the
public welfare and may include, without limi-
tation:

dek X

5. Standards specifying the minimum distance
between sewerage systems or treatment works
and: ...

(¢) Streams and rivers

(d) Shellfish waters

(e) Groundwaters

(£) Areas and places of human
habitation....

%* k%

8. A prohibition against the discharge of
untreated sewage onto land or into waters of

the Commonwealth.

9. A requirement that such residences,
buildings, structures and other places designed
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for human occupancy as the Board may prescribe
be provided with a sewerage system or treatment
works. . )

Pursuant to its responsibilitieé, the Health Department
administers a program to inspect the shoreline adjacent to shell-
fish growing waters to detect failing septic systems.

Section 32.1-165 provides that "[nlo county, city, town or
employee thereof shall issue a permit for a building designed for
human occupancy without the prior written authorization of the
Commissioner or his agent.™ Section 32.1-246 provides that the
Board of Health "is empowered and directed to adopt and promul-
gate all necessary regulations establishing minimum requirements
for 'adequate sewerage facilities at marinas and other places
where boats are moored according to the number of boat slips and
persons such marinas and places are designed to accommodate."

Section 32.1-12 provides that the Board of Health "may make,/
adopt, promulgate and enforce such regulations and provide for
reasonable variances and exemptions therefrom as may be necessary
to carry out" the laws it administers. Section 32.1-26 autho-
rizes the Board to issue orders to require any person to comply
with the laws and regulations it administers. Section 32.1-27
makes failure to comply with such orders or any regulation a
misdemeanor. It also provides for relief by injunction, mandamus
or other appropriate remedy, and provides a civil penalty not to
exceed $10,000 for each violation.

9. Air Pollution Control;

Section 10-17.18(b) gives the Air Pollution Control Board
"the power to formulate, adopt and promulgate, amend and repeal
rules and regulations abating, controlling and prohibiting air
pollution throughout the State or in such areas of the State as
shall be affected thereby...." Section 10-17.10 defines "air
pollution™ té6 mean "the presence in the outdoor atmosphere of one
or more substances which are orf may be harmful or injurious to
human health, welfare o safety, to animal or plant life, or to
property, or which unreasonably interfere with the enjoyment by
the people of life or property.®™ Section 10-17.18(d) gives the
Board the power to "enter orders diminishing or abating the
causes of air pollution and orders for the purpose of enforcement
of its rules and regulations...; institute legal proceedings,
including suits for injunctions for the enforcement of its
orders, rules and regulations and the abatement and control of
air pollution and for the enforcement of penalties, all in
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accordance with this chapter." Section 10-17.23 provides that
"any owner violating, failing, neglecting or refusing to obey any
rule, regulation or order of the Board may be compelled to obey
the same and comply therewith by injunction, mandamus or other
appropriate remedy." It also provides for a civil penalty not to
exceed $25,000 for each violation, with each day of violation
constituting a separate offense, , , R

. Pursuant to its authority, the State Air Pollution Control
Rgard has adopted regulations to control air pollution which,
among other things, meet the requirements of the Clean Air Act.

NETWORKING AND CONFLICT RESOLUTION

Bach of the uses subject to management can be controlled by
the State agencies identified. Can administrative procedures be
developed which will network these authorities and provide the
conflict resolution mechanisms called for by 44 C.F.R.
923.43(c)? The discussion above demonstrates that existing
authorities can be used to implement the full range of policies
and management purposes as required by § 923.43(c){(l). Paragraph
{2) of subsection (c) requires that the State must bind each
party exercising statutory authority which 'is part of the manage-
ment program to conform with the policies and management
techniques.

The policies are set forth in the statutes and regulations
governing the various State agencies. What is needed is central
coordination and a central statement of the Coastal Resources
Management program policies to provide a wunified Coastal
Resonrces Management Program, This can best be done through an
executive order. This would establish a substantial amount of
uniformity since the Governor appoints all of the State agency
heads concerned with coastal resources except the E=xecutive
Director of the Commission of Game and Inland Fisheries. Those
he appoints serve at his pleasure, fection 2.1-41.2, The
members of the Commission of Game and Inland Fisheries elect
their own executive director, bhut the Governor still has effec-
tive control because § 29-4 permits the Governor to remove a
member from the Commission during his term. Section 2.1-43
authorizes the Governor to remove the members of any state board
or commission for failure to carry out a lawful directive, and
makes the Governor the sole judge of the sufficiency of the cause

for removal.

In order to see that the General Asseﬁbly‘s intent to use and
protect Virginia's Coastal Resources is properly carried out, the
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_Governor will promulgate the Coastal Resources Management Program
pursuant to his responsibility under § 2.1-41.1 "for the formula-
" tion and administration of the policies of the executive branch,
"including resolution of policy and administrative conflicts
.between and among agencies.” Section 2.1-39.1 authorizes the
Governor to delegate any of his powers to .any cabinet
secretary. The proposed Executive Order delegates authority to
the Secretary of Natural Resources to resolve conflicts
concerning the Coastal Resources Management Program. If unable
to resolve a conflict, the Secretary of Natural Resources will
report it to the Governor with recommendations for any needed
action.

With kindest regards, I remain

Sincerely,

ek £ Tl

Prederick S. Pisher
Assistant Attorney General

63:53-c648



PREFACE

In 1979 Virginia's participation in the planning phase of the
federal Coastal Zoune Management Program came to an end. That phase
.+0f the state~federal relationship ended because of the failure of a
wcomprehenslve state coastal zone management bill to gain General
sAssembly approval. -The legislative-gaps- which would have been ad-
‘‘dressed by that bill finally prevented. the 'development.of a state
“eoastal ‘resource ‘management program ‘that-could have met the re-
4‘qu1rements of the federal Coastal Zone Management Act. Conse-
"quently, Virginia did not become eligible for further- -participation
“and fundlng under the 1mplementatlon phase of the program.

However, several key elements of that bill havé Since been
enacted separately. Dunes and non-vegetated wetlands statutes were
passed in 1980 and 1982 respectively. Also, in 1980, Virginia ad-
ministratively adopted a set of coastal management goals and a pro-
cess to biennially review and evaluate activities which help
achicve those goals. And in his first address to the General As-
sembly 1in 1982, Govermor Robb endorsed strong management of Vir-
ginia's coastal resources as a priority of bis administration.

On the basis of these state actions, the Federal Office of
Coastal: Resources Management determined that Virginia was once
again "making satisfactory progress'" toward a coastal management
program that would meet the criteria for approval under the federal
Coastal Zone Management Act.

The Commonwealth has developed this state program document to
qualify for the federal Coastal Zone Management Program for the
follcwing reasous:

(1) As a condition for receiving Coastal Energy Impact Pro-
gram (CEIP) Funds,

(2) To become eligible for C/M Program implementation funds;

(3) To increase the state's share of potential federal Outer
Continental Shelf (0OCS) revenue-sharing funds.

(4) To be able to take advantage of the ‘''federal consis-
tency" element of the Coastal Zone Mabagement Act (CZMA)
which requires that any federal activity which directly
affects, or any federally permitted activity which af-
fects the coastal =zone, be consistent with a state's
federally approved coastal zone management program. This
federal consistency requirement applies not only to fed-
eral facilities and federal permits but also to the crea-
tion, modification and elimination of federal regulations
if they directly affect the coastal zone of Virginia (see
Chapter X).

(5) To supplement and improve its coastal resource manage-
ment program through the addition of these funds and the

Federal consistency mechanism.



The Commonwealth anticipates: using these federal funds for a
number of types of activities. Any regulatory activity of the pro-
gram; would be eligible, -including - associated research and -moni-
toring activities. Physical development. projects for federal fund-
ing could include but not be limited ‘to:. public access; the man-
agement of: GAPCs; and improvement or revitalization of waterfront
facilities, including urban' waterfronts, commercial fishing ports
and docking facilities. ' S '

This Virginia Coastal Resources Management Program document
includes no new State programs, staff, organizations, regulations,
or laws except for ‘an Executive Order. It is based on an approach
termed "networking' ‘which provides a framework  and process for
linking = existing state programs, agencies, laws, etc., into a
system that the Commonwealth anticipates will meet Federal require-
ments "for an effective State coastal zone management program, The
core regulatory programs described in the document augmented by the
executive order constitute the Virginia Coastal Resources Manage-
ment Program submitted to the Office of Ocean and Coastal Resources
Management (OCRM) for approval under the requirements of the
Federal Coastal Zone Management Act, '



INTRODUCTION

The Commonwealth's commitment to maintaining a sound program
of coastal management stems from the unique importance of our
coastal area. Geographically, 29 percent of Virginia's  land area
lies within Tidewater Virginia. - Over 60 percent of our population
resides within the coastal area. The great wealth of. coastal re-
sources is derived from extensive estuarine waters, their fringing
shorelands, and the Chesapeake Bay and the access its natural har-
bors provide to the commercial centers of the world.

The Virginia shoreline along the four great tidal rivers
(Potomac, Rappahannock, York, James) and the Chesapeake Bay, 1into
which they drain, along with the Atlantic Ocean, totals approxi-
mately 5,000 miles in length. - Approximately 250,000 acres of
tidal wetlands form the biological base of .productive nursery and
spawning grounds, act as natural buffers against flooding and storm
damage, and perform a role in water quality maintenance that has
only recently begun to-be understood and appreciated.

The most productive seed oyster grounds in the United States
are found in the James River. Virginia's marine waters yield mil-
lions of dollars worth of finfish and shellfish annually (over $80
million in 1983). The land of Tidewater Virginia is relatively
level and fertile, ideally suited for agricultural and forest pro-
duction. Its rivers are natural highways for commerce, attracting
diverse industries to the port areas. And the natural beauty of
the land and water makes Tidewater Virginia one of the most pleas-
ant living environments in the United States.

The very features that make Virginia's coastal area so attrac-
tive, however, have resulted in competing, and sometimes con-
flicting, use of its resources. Although some resources. are renew-
able, overuse and improper use can and has resulted in their deple-
tion or degradation. Careful stewardship of Tidewater's resources
"is essential. An estuarine system is comprised of complex physi-
cal, chemical, and biological cycles and 'is highly susceptible to
damage. The traansition area between shorelands and tidal waters is
an especially fragile ecosystem, the equilibrium of which is easily
upset by man's activities. Drainage from upland areas can have
particularly detrimental effects on the marine environment.

There has long beemn a recognition in Virginia that the im-
proper use of coastal resources risks destruction of a fragile en-
vironment, and possible loss of much of the State's economic base.
The conservation and wise use of Virginia's coastal resources is a
basic goal waich stems from a widespread, concern for the future
well-being of Virginians, and is reflected in Article XI of the
Virginia Constitution: .

"To the end that the people have clean air, pure
water, and the use and enjoyment for recreation of ade-

quate public lands, waters, and other natural resources,

1



it shall be the policy of the Commonwealth to conserve,
develop, and utilize its natural resources, its public
lands, and its historical sites and buildings. Further,
it shall be the Commonwealth's policy to protect its at-
mosphere, lands, and waters from pollution, impairment,
or destruction, for the benefit, enjoyment and general
welfare of the people of the Commonwealth."

Toward implementation of this mandate, the Virginia Environ-
mental Quality Act (§10-178) specifies that:

, "In furtherance of Article XI of the Constitution of
Virginia and in recognition of the vital need of citizens
of the Commonwealth to live in a healthful and pleasant
environment, it is hereby declared to be the policy of
the Commonwealth to promote the wise use of its air,
water, land and other natural resources and to protect
them from pollution, impairment or destruction so as to
improve the quality of its environment."

With respect to coastal resources management, a variety of
statutes have been enacted, policies stated and governmental pro-
grams undertaken toward fulfilling these mandates. These various
responses have traditionally arisen as individual problems and
needs have become apparent and generally have not evolved or de-
veloped as integral parts of a comprehensive management effort.
Although generally operating effectively for their individual pur-
poses, occasional overlaps, gaps or conflicts are inevitable. The
Virginia Environmental Quality Act (§10-178) recognizes that deal-
ing with such situations requires special emphasis by the State:

"It shall be the continuing policy of the government
of the Commonwealth -- in cooperation with the federal
government, other state governments, local governments,
other public and private organizations, and individuals
-- to initiate, implement, improve, and coordinate envi-
ronmental plans, programs, and functions of the State in
order to promote the general welfare of the people of the
Commonwealth and fulfill the State's responsibility as
trustee of the environment for the present and future
generations."

It is in direct response to this statutory mandate and the
overriding importance of our coastal resources base that the Com-
monwealth has developed and will implement its Coastal Resources
Management Program.

The Virginia Coastal Resources Management Program relies pri-
marily on a core of eight regulatory programs. It ties these and
other state activities which contribute to the management of coast-
al resources into a network coordinated by the Secretary of Natural
Resources, with ultimate executive oversight by the Governor.
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CHAPTER 1
OVERVIEW

Virginia's Coastal Hesources Management Program (VCRMP) con-
sists of three basic elements. These are:

1) GOALS AND POLICIES - a set of 25 statements which set
forth the goals of coastal management in Virginia and
various policies embodied in statute and regulation;

2) ACTIVITIES -~ those activities and programs undertaken
by state agencies, local governments and regional plan-
ning district commissions, which, directly or indirectly,

~affect coastal resources and thus serve, 1in varying de-
grees, to accomplish the goals of coastal resources man-
agement; and

3) COORDINATION AND OVERSIGHT - the -executive manage-
ment, policy direction, conflict resolution, and admini-
stration which directs the individual activities toward
goals and policies of the VCRMP and keeps the overall
programs ruanning. '

A. GOALS

The Commonwealth has established a set of twenty-five goals,
which set forth a policy framework within which Virginia's network
of regulatory and other programs will operate when coastal re-
sources are involved. These goals have evolved from the Governor's
Guidance Package: Areas of Emphasis for 1982-84 Biennium Budget,
and from an earlier four-year coastal resources management planning

program. INOTE: These goals are intended to provide general
guidance to agencies undertaking activities which affect Virginia's
coastal resources. They should apply in cases where agencies are

allowed discretion in the operation of programs or in individual
decisions and where these goals are not inconsistent with statutory
or regulatory policies. These goals are not intended to be "en-
forceable policies" as required in 15 CFR 923.11.]

Prevention of Environmental Pollution
and Protection of Public Health

1. To maintain, protect and improve the quality of coastal
waters suitable for the propagation of aquatic life and rec-
reation involving body contact.
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2. To reduce non-point pollution in tidal streams, estu-
aries, embayments and coastal waters caused by inappropriate
land uses and inadequate land management practices.

3. To reduce the potential for damage to coastal resources
from toxic and other hazardous materials through effective
site selection and . planning as well as improved containment
and cleanup programs. » :

4. To prevent significant deterioration of air quality.

5. To protect the public health from contamihated seafood.

Prevention of Damage to Natural Hesource Base

6. To protect ecologically significant tidal marshes from
despoilation or destruction.

7. To minimize damage to the productivity and diversity of
the marine environment resulting from alteration of sub-
aqueous lands and aquatic vegetation. :

8. To minimize damage to the productivity and diversity of
the marine environment resulting from the disruption of fin-
fish and shellfish population balances.

9. To reduce the adverse effects of sedlmentatlon on produc-
tive marine systems.

10. To maintain areas of wildlife habitat and to preserve en-
dangered species of fish and wildlife.

Protection of Public and Private Investment

11. To couserve coastal sand dune systems.

12. To reduce or prevent losses of property, tax base and
public facilities caused by shorefront erosion.

13. To minimize dangers to life and property from coastal
flooding and storms.

Promotion of Hesources Development

14. To promote the wise use of coastal resources for the eco-
nomic benefit and employment of our citizens. :
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15. To protect and maintain existing uses of estuarlne waters
for shellflsh propogatlon and marketlng

16. To encourage provision of commer01al and industrial ac-
cess to coastal waters where essential to des1red economlc
act1v1t1es.

17. To coordinate State planning processés for major projects
so as to facilitate consideration of alternmative locations for
such facilities within the context of long- term development
patterns and implications.

18. To improve or maintain productive fisheries.

19. To encourage exploration and production of outer con-
tinental shelf energy reserves.

20. To provide for the extraction of mineral resources in a
manner consistent with proper environmental practices.

Promotion of Public Recreation Opportunities

21. To provide and increase public recreational access to
coastal waters and shorefront lands.

Promotion of Efficient Government Operation

22. To provide a shoreline permitting procedure which as-
sures both adequate review and mitigation of probable impacts
as well as timely response to applicants, administered at the
local level wherever possible.

Provision of Technical Assistance and Information

23. To provide state and local governing officials and pri-
vate citizens with technical advice necessary to make wise
decisions regarding uses of and impacts on coastal resources.

24. To conduct continuing educational programs in Coastal
Resources Management for local and state officials.::

25. To maintain and improve base data, maps and photo-
imagery supportive of decision-makers' needs..

B. ACTIVITIES
1. General

Coastal resources management is not new to Virginia. Vir-
ginians have long recognized the importance of the land and water
resources which are the basis for the State's unique coastal heri-
tage and they have taken many initiatives over the years to pro-
mote the wise use and protection of those resources. Much of the
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population of the state lives and works.along the coastal water-
ways, whnich serve as avenues of commerce and-which provide nursery
grounds for Virginia's fisheries as well as recreation areas for
its citizens. The Commonwealth has long regulated its fisheries
and coontrolled encroachments into submerged . public lands. The
Marine Resources Commission has managed Virginia's extensive com-
mercial fisheries since before ‘the turn of -the century. With the
enactment of the Wetlands Act in 1972, the Commission's authority
was expanded to include the permitting of development in vegetated
wetlands. Hecent amendments have further extended..that authority
to protect coastal primary sand dunes. and non-vegetated wetlands.

In all, over 20 state agencies as well as many localities, un-
der the authorization of numerous state laws, .conduct numerous
activities which contribute to the management of Virginia's coastal
resources. These activities are listed in Appendix 1I-1. While
these activities form 'the basis for Virginia's Coastal Resources
Management Program, and all contribute to accomplishing the goals
of coastal management to varying degrees, there are certain activi-
ties or sets of activities which can be identified as making key
contributions in a number of areas. These are discussed below.

2. Core Regulatory Programs

The neart of Virginia's Coastal Resources Management Program
is a core of eight regulatory programs through which critical land
and water uses and activities are subject to the control of the
state. These are listed below, by geographic area. The "enforce-
able policies" necessary to manage the land and water uses listed
below are those contained in the state and federal statutes, and
agency regulations adopted pursuant to them, which .apply to the
operation of these core regulatory programs. All are incorporated
into Virginia's coastal management program.

State law provides for the strict control of virtually all
uses and activities which involve the taking of living resources
from or encroachment 1into the water portion of the Virginia's
coastal area; for complete control of Virginia's entire tidal
shoreline through strict local regulation, with state overview, of
all encroachments onto tidal wetlands and coastal dunes; and for
the regulation of selected significant uses and activities in up-
land areas along Virginia's shoreline.

‘a. Fisheries Management - Regulatory Authority Over
Commercial and Recreational Fishing -- Marine Re- .
sources Commission (MRC); Commission of -Game and In- .
land Fisheries (CGIF).

b. Subaqueous Lands Management - Regulatory Authority

Over All Encroachments In, On, or Over State-Owned
Subaqueous Lands - Marine Resources Commission
(MRC).
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C. Wetlands Management - Regulatory Authority Over
- . -All Encroachments. Into Vegetated and Non-Vegetated
Wetlands ~- Marine Resources Commission (MRC).

o .d. .. Dunes Mahé&eméut.— Régulatory Authority Over All
SIS . "Encroachments Into Coastal Primary Sand Dunes
i e Marine'Resources Commission (MRC)..

. €. . Nonpoint Source ‘Pollution Control - Regulatory

: -, Authority Over Erosion and Sedimentation From Non-
Agricultural Upland Land Disturbing Activities --
Department of Conservation and Historic Resources
(DCHR) .-

f. . Point Source Water Pollution Control - Regulatory

' "Authority Over Existing, Planned or Potential Dis-
charges to State Waters -~ State Water Control Board
(SWCB). .- : . :

g. Shoreline Sanitation - Regulatory Authority Over
Shoreline Use of Septic or Other On-Site Domestic

. Waste Systems -- State Department of Health (DOH).
h. Air Pollution Control -- Regulatory Authority Over
: Emissions Affecting Air. . Quality. -- State Air

Pollution Control Board (SAPCB)

3. Geographic Areas of Particular Concern

- Virginia's Coastal Resources Management Program gives special
attention to the management of special areas -- areas which contain
particularly important resources or in which natural counditions
pose particular threats to man and his investments. Virginia's
program (Chapter V- of this document) identifies eleven categories
of Geographic Areas of Particular Concern (GAPC) and describes the
special management treatment afforded them under law and regula-
tion. ;
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a. -

Coastal Natural Resource Areas of Particular Concern

(1)

(2)

(3)

(4)

(5)

Wetlandé

(Protected under Virginia Wetlands Act by
state regulation or local regulation with

.. Marine Resources Commission (MRC) oversight.
. == See Core Regulatory Program)

Spawning, Nursery and Feeding Grounds

- James River Oyster Seed Beds

- Public Oyster Grounds

- Blue Crab Sanctuary

- Striped Bass Spawning Sanctuaries
Protected - -under special regulations of the
Virginia Marine Resources Commission and
selected state statutes.

Coastal Primary Sand Dunes

. Protected under Coastal Primary Sand Dune Pro-

tection Act -- see Core .Regulatory Program.

Barrier Islands

Protected under a variety of state, federal and
private conservation organization ownerships.

Significant Wildlife Habitat Areas

“v Ten ~areas protected and managed as Wildlife

(6)

(7)

Management Areas by Commission of Game and
Inland Fisheries.

Significant Public Recreation Areas

Fourteen areas owned and managed by Division of
State Parks and Recreation -- ongoing planning
through Virginia Outdoors Plan -- acquisition
may be by condemnation.

Significant Mineral Resource Deposits

Extraction activities regulated under Minerals
Other Than Coal Surface Mining Law administered
by Department of Conservation and Economic
Development.
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b. Coastal Natural Hazard Areas of Particular Concern

(1) Highly Erodible Areas

Technical assistance to private owners through
Shoreline Erosion Advisory Service under Shore-
line Erosion Control Act -- financial assist-
ance to local goveruments under Public Beach
Conservation and Development Act.

(2) Coastal High Hazard Areas

Development in floodplains and coastal high
hazard areas restricted by Uniform Statewide

Building Code and through local zoning -~ en-
couraged under Virginia Flood Damage Reduction
Act. :

Cc. Waterfront Development Areas

Availability of pass-through CZIM funds to 'localities
which ask for GAPC designation of waterfront areas and
which develop special management programs for those
areas.

C. COORDINATION AND OVERSIGHT

Coastal management is a mix of three different levels of re-
sponsibilities. Individual management activities, including the
operation of Virginia's core regulatory programs, are conducted by
a variety of individual agencies. This collection of individual
activities is tied together into a comprehensive program or '"net-
work" by the overview, direction and coordination supplied by the
Secretary of Natural Hesources. The Council on the Environment
assists the Secretary by administering the details of the program
and acting as "lead agency'" for purposes of program management,
monitoring and reporting and grant management.
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CHAPTER II

BOUNDARIES

A. INLAND BOUNDARY

One of the more important considerations in the development
of Virginia's Coastal Resources Management Program is the delinea-
tion of those areas within which provisions in the plan will
apply. For purposes of this program, the coastal area of Vir-
ginia's Management Area shall be defined to include all counties
which border upon tidal waters: Accomack, Arlington, Caroline,
Charles City, Chesterfield, Essex, Fairfax, Gloucester, Hanover,
Henrico, Isle of Wight, James City, King George, King and Queen,
King William, Lancaster, Mathews, Middlesex, New Kent, Northampton,
Northumberland, Prince George, Prince William, Richmond, Spot-
sylvania, Stafford, Surry, Westmoreland, and York; and the cities
of Alexandria, Chesapeake, Colonial Heights, Fredericksburg,
Hampton, Hopewell, Newport News, Norfolk, Petersburg, Portsmouth,
Poquoson, Richmond, Suffolk, Virginia Beach, and Williamsburg
(Figure II-1). This coastal management area thus embraces all of
Tidewater Virginia as defined in §62.1-13.2 of the Code of Vir-
ginia. Figure II-2 indicates the jurisdictions of the local plan-
ning districts in the coastal management area.

Tidewater Virginia is a clear and exact legal description un-
der Virginia law sufficient to permit a determination whether pro-
perty or an activity is located within the management area and in-
cludes the following areas required by regulation:

(1) Those areas the management of which are necessary to con-
trol uses which have direct and significant impacts on coastal
waters;

(2) Areas of Particular Concern;

(3) Waters under Saline Influence;

(4) Salt Marshes and Wetlands;

(5) Beaches;

(6) Transition and Intertidal Areas; and

(7) Islands.

B. SEAWARD BOUNDARY

The seaward 1limit of the Virginia Coastal boundary is the
three-mile outer limit of the United States territorial sea.
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FIGURE II-~1

VIRGINIA'S CRM PROGRAM MANAGEMENT AREA
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C. BOUNDARIES AT THE EDGES T N

The mean low water. (MLW) line marks the seaward limit:of pri-
vate property ownership:in Virginia. However:, .pursuant.:to: the Vir-
ginia Wetlands Act of 1972  as amended . ownershlp 0f ~the shoreline
does not_entitle  one to make. alteratlons ‘along .the . shoreline, un-
less these alteratlons are statutorily .allowed, . .or unless .one ob-
tains a permit through -the Marine Resources: Commlss1onﬁ:zThefupper
limits of vegetated wetlands have been- established. in Virginia by
the Virginia Wetlands Act of 1972 which, in additionm to .a biolog-
ical definition, establishes an elevation equal to 1.5 times the
mean tide range measured-..above mean low water; at a site. .Theé mean
tide range is  the dlfference in -elevation: between mean.-lower :water
and mean high water.: In 1982 nonvegetated wetlandsitwere . included
within the regulatory program afforded by the Wetlands Act. . Non-
vegetated wetlands were defined to include .all lands between mean
low water and mean high water not included in the definition of
vegetated wetlands.. Thus, though private individuals may own in-
tertidal shorelines, they may not make significant alterations in
them without a permit. Ty ol

D. BOUNDARIES OF FEDERAL LANDS

. Pursuant to §304(1) of the CZMA, . excluded- from the -coastal
area are those lands the use of which is Dby law subject solely to
the discretion of or which is held in trust by..the federal - govern—
ment, its officers or agents. o e S AL o :

Sizable 1land areas are therefore excluded from Virginia's
coastal area and management by virtue of federal ownership and/or
jurisdiction, Indeed, one of the largest single users of land in
Tidewater Virginia is the federal government. Maps and charts de-
picting federal lands have been developed with the cooperation of
federal agencies which hold land in Tidewater. From these indivi-
dual agency maps, Table II-1 and II-2 1indicating total federal
holdings have been compiled. A catalog of all federal holdings is
found in Appendix II-1. .

E. INTERSTATE BOUNDARIES

Interstate (lateral) boundaries ‘determining the extent of ad-
jacent state sovereignty in coastal waters have been established by
compact and approved by Congress. They are defined in the Code of
Virginia as follows:
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"§7.1-4.1. Boundary line between -Virginia and North
Carolina eastward from low-water mark of Atlantic Ocean.
~-The Boundary line between Virginia and North Carolina
eastward from the low-water mark of the Atlantic Ocean
shall be and hereby is a line beginning at the -inter-
section with the low-water mark of the Atlantic 'Ocean
and the existing North Carolina-Virginia boundary line;
thence. due east to the seaward Jurledlct1ona1 ‘limit of
Virginia; such boundary line to be extended on the true
ninety degree bearing as far as a need for further de-
limitation may arise; :

§7.1-7.1. Boundary line between Virginia 'and Mary1and
eastward from Assateagué Island. - --The boundary line
between Maryland and Virginia eastward from Assateague
Island shall be, and* hereby is, established  and de-
scribed as follows: Beginning at a point on the
Maryland-Virginia line 1located -on Assateague "Island
designated as station "Pope Island Life Saving Station
(1907)" defined by latitude 38e01' 36.93" and -longitude
7514'47.105"; thence due east (true) to the Maryland- "'
Virginia jurisdictional limit."

Thus, Maryland owns most of the Potomac River below mean low
water, except for numerous embayments on the Virginia side- of the
river.

Initial contacts have been made with Maryland ‘and North
Carolina on the questions of interstate boundaries so that any is-
sue relating to compat1ble management of common resources and in-
compatible uses occurring at the juncture of state boundaries may
be identified and resolved.
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TABLE II-1

Federal Land Acreage in Virginia by Planning District

District Total Area | Federal "Acres Percent
g 508,2781 74,190.32 ' 14.60
15 1,015,5522 5,238.22 o
16 899,392 ' 120,595.56 7 13.40
17 477,120 7 “ades2 o8
18 gar,ssa T gséat L1
19 373,7093 " 8,378.08  2.20
20 898,8804 91,093.66 10.10
21 292,361 41,673.64 14.70
22 445,504 19,918.07 . 4.50

5,738,380 362,456.38

1Does not include Loudoun County . ‘ L

Does not include Goochland and Powhatan

Does not include Dinwiadie, Greenville, and Sussex Counties -
and Emporia City

LDoes not include Franklin City and Southampton County
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TABLE T1I-2

Federal Land in Tidewater Virginia by Federal Agency1

Agency | Acres
U. S. Army - | | 113,685.96
U. S. Navy ,_ | | 108,418.43
Department of Interior (Fisn & Wildlife Service) 79,090.00
Department of Interipr (National Park Service) 36,861.17
Department of Interior (Bureau of Land Management) 1,332.05
Federal Aviation Administration , 11,875.06
U. S. Air Force ' " o 3,867.78
NASA ‘ 6,772.00
Coast Guard | o 680.36
Department of Commerce ,' | 6.90
Federal Highway Adminiétration 4.20
TOTAL FEDERAL ACREAGE - 362,456.38
TOTAL ACRES IN TIDEWATER VIRGINIA ; 5,738,380.00
PERCENTAGE FEDERALLY‘OWNEb ' | : 6.3%

lincludes fee simple and land where federal government has
lesser interesis such as leases, permits, and licenses.
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CHAPTER III
CORE REGULATORY PROGRAM:

Uses and Activities Subject to Management
and Means of Exerting State Control

The heart of Virginia's Coastal Resources Management Program
is a core of eight regulatory programs through which critical land
and water uses and activities are subject to the control of the
state. This chapter lists, by geographic area, those uses and ac-
tivities and describes the legal and institutional means (programs
and authorities) by which they are controlled. The Attorney Gen-
eral's Office of Virginia has reviewed these policies and has cert-
ified their enforceability (see Appendix III-1). All state stat-
utes and all agency regulations adopted pursuant to them and pur-
suant to applicable federal laws which apply to the operation of
these core regulatory programs are incorporated into Virginia's
coastal management program. The texts of key statutes and regula-
tions are in the Appendices to Chapter III and the FEIS Addendum.

The Federal CIM Act (Section 305(e)) requires that a state
program provide for any one of a combination of the following gen-
eral techniques for control of land and water uses within its
coastal area.

Technique A: State establishment of criteria and standards
for local implementation

Technique B: Direct 'state land and water use planning and
regulation

Technique C: State review on a case-by~case basis of actions
affecting land and water uses subject to the
Program

In its coastal resource management program the Commonwealth relies
on a mix of Techniques A and B. The section on each core regula-
tory program in this chapter includes a description of the manage-
ment technique used in that program.

State law provides for the strict control of virtually all
uses and activities which involve the taking of living resources
from or encroachment into the water portion of Virginmia's coastal
area; for complete control of Virginia's entire tidal shoreline
through strict local regulation, with state overview, of all en-
croachments onto tidal wetlands and coastal dunes; for the regula-
tion of selected significant uses and activities in upland areas
along Virginia's shoreline and for the control of emissions affect-
ing air quality.

A. FISHERIES MANAGEMENT -~ Regulatory Authority Over Commercial
and Recreational Fishing - Marine Resources Commission (MRC);
Commission of Game and Inland Fisheries (CGIF).

ITI-1



Policy: "It shall be the .goal of fisheries
management within the Commonwealth of Virginia 'to con-
serve and enhance finfish and shellfish resources, KB and
to preserve and promote both commercial and .recreational
fisheries, and, thereby, to maximize food production and
recreational opportunltles The marine resources of the
Commonwealth shall be managed for their maximum benefit
and. long- term use by. present and future. generations.
The fishery management plans prepared and implemented
according to law shall also have as a goal the preserva-
tion of the Commonwealth's exclusive right to manage the
fisheries within its territorial‘jurisdictidn.

N Flshery management shall be . based upon the. best
k301ent1flc,.economlc, blologlcal and. sociological; infor-
mation available, shall be responsive to the needs of
interested and affected’ 01tlzens, shall promote effi-
ciency in the utilization of the resources, and shall
draw upon all available capabilities in carrying out
research, admlnlstratlon, management, and enforcement."
(§28.1-23.1).

The Governor and the General Assembly ‘have over81ght responsi-
bllltles for the appointed bodies that are the Marine Resources
Commission and the Commission of Game .and Inland Fisheries. The
Secretary of Natural Resources has direct oversight responsibili-
ties for agency functions of both. commissions. Both .agencies use
technique "B" to carry out their regulatory responsibilities. For
details of these management relationships see the following program
1nformatlon as -well as Chapter v, Organlzatlonal Structure.

Conservation and promotion of marine resources is accomplished
through. the authority of the Virginia Marine Resources Commission
(MRC) to promulgate and enfonce regulations and establish licenses.
By statute, ''the MRC has .the authorlty to make such regulations as
it. deems necessary.to promote the seafood and marine resources of
the State, including regulations as to the taklng of seafood, when
regulations do not conflict with the provisions of statutory law'
(§28.1-23. All statutes concerning saltwater fisheries management
are contained in Laws of Virginia Relating to the Marine Resources
of the Commonwealth and can be found in Appendix III-2A) and the
FEIS Addendum. Jurisdiction of the MRC extends inland to the fall-
line of all streams and rivers and seaward to the three mile terri-
torial limit. Pursuant to this authority the Commission has issued
numeérous Regulations and Orders.

Statutes are currently in effect to conserve certain species
and control a wide range of commercial fishing devices. Crabs,
oysters, striped bass, cobia, fluke and red drum are addressed
specifically in regards to harvestable length. Fixed fishing de-
vices and oyster, clamming and crab harvesting equipment are regu-
lated by statutes for resource conservation and to reduce con-
flicts. Examples of programs and activities pertaining to fish-
eries management in Virginia are explained below.
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1. Fisheries Management Plans

As a result of the General Assembly's passage of both
$§28.1-23.1 and the Chesapeake Bay Initiatives in 1984, fisheries
management plans (FMPs) for the oyster and the blue crab will be
developed in 1984-886. FMPs will be developed for numerous other
species over the coming years, and a significant -effort has already
been expended in the development of background information for
these FMPs. . :

2. Commercial Harvesting

"Commercial harvesting'" means all. operations involved 1in
using, setting, taking, catching or operating apparatus employed in
killing, taking or catching fish and shellfish for the purpose of
making a profit. Virginia is actively lnvolved in regulating the
commercial harvesting of fish and shellflsh.

The Commission has explicit authority in the areas of shell-
fish management because shellfish require a high degree of manage-
ment to prevent their depletion. Seasons, gear used, areas bhar-
vested and catch limits are basic vehicles used in management. The
oyster tax system and State monies provide for oyster shell and
seed planting of public grounds defined in the Baylor Study which
currently comprise approximately 240,000 acres.

A surveying grid system has been established state wide for
the accurate survey and resurvey of public and private oyster
ground. Private leaseholds currently comprise approximately
100,000 acres and account for roughly 45 percent of total produc-
tion of market oysters and 17 percent of seed oyster production.

. The MRC has improved its management of shellfish by expanding
its ability to monitor shellfish populations. As of February,
1979, the MRC became responsible for the collection of all inshore
fishery statistics in agreement and under contract with the Na-
tional Marine Fisheries Service. These data are of high priority
as decision-making tools.

The Commission enforces the laws and regulations associated
with the transplanting of shellfish from condemned (polluted)

grounds to approved (clean) waters: for the natural process of de-
puration.

3. Marine Hecreational Fishing

For particular fish species in need of protection, MRC has is-
sued regulations restricting the recreational taking of certain
marine fish. A saltwater sportfishing license is not now required
in Virginia,_ I '
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4. Federal, Interstate Coordination

The Commissioner of the MRC 1is responsible for coordination
between 1interstate, regional and federal fisheries programs and
Virginia fisheries management. He is a voting member of the Po-
tomac Hiver Fisheries Commission, Atlantic States Marine Fisheries
Commission (ASMFC) and the Mid-Atlantic Fisheries Management Coun-
cil (MAFMC). ' :

5. Research

The Virginia Institute of Marine Science (VIMS) may conduct
independent research to be used in support of . the management re- .
sponsibilities of MRC, the SWCB, ASMFC and MAFMC., Dutiés -of VIMS
include studies and investigations of the commercial, .and sport-
fishing industries and problems of other sections of the maritime
economy . VIMS advises MRC as to the means by which fishery re-
sources may be conserved, developed and replenished. VIMS is di-
rected to conduct studies and investigations of marine .pollution in
cooperation with the State Water Control Board and the Department
of Health, making results and recommendations available to appro-
priate agencies, including MRC,.

6. Artificial Reefs

The Artificial Reef Program provides for the enhancement of
recreational fishing. A tire baling operation continues . to supply
reef material to the Tower Reef site located in the Atlantic Ocean
off Cape Henry. '"Artificial reef'" means any structure or materials
placed in the waters or on the subaqueous land of the State for the
purpose of improving the recreational fishery.

7. Tidal Freshwater Recreational Fishing

The Commission of Game and Inland Fisheries (CGIF) is vested
with jurisdiction over <fish 1located within tidal brackish and
freshwater creeks (§29-13 and §29-125, see Appendix III-2), and
with enforcement powers of prosecution (§29-14). In addition, the
CGIF has the authority to prescribe regulations concerning the
taking of those fish (§29-148 to 29-153). All regulations con-
cerning tidal freshwater recreational fishing are contained 1in
Regulations of the Commission of Game and Inland Fisheries Common-
wealth of Virginia. Some of the regulations which restrict the use
of these freshwater fish include: fishing seasons (R 23-1); creel
limits (R 23-2); size limits (R 23-3); sale (R 23-4); and importa-
tion (R 23-6) (see Appendix III-6).
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Fish stocks are evaluated by the fishery biologists of the
Commission to assure sufficient and desired reproductive poten-

tial. The Commission then patrols these brackish and freshwater
creeks on a routine basis, to insure compliance with the regula-
tions and checking for properly licensed fishermen. The Commis-

sion, in conjunction with other state agencies, monitors all pro-
jects on all tfresh waters to ensure that they are not detrimental
to migratory stocks of fish. In addition, the Commission has a
commitment to opening Virginia's tidal rivers to the free passage
of anadromous fish to their ancestral spawning grounds in the upper
reaches of these rivers.

B. SUBAQUEOUS LANDS - MANAGEMENT - Regulatory Authority Over All
Encroachments In, On or Over State-Owned Subaqueocus Lands -
Marine Resources Commission (MRC). :

Policy: "In granting or denying any permit for
the use of state-owned bottomlands, the Commission shall
be guided in its deliberations by the provisions of Sec-
tion 1 of Article XI of the Constitution of Virginia,
and shall consider, among other things, the effect of
the proposed project upon other reasonable and per-
missible uses of state waters and state-owned bottom-
lands, its effect upon the marine and fisheries re-
sources of the Commonwealth, its effect wupon the wet-
lands of the Commonwealth, except when its effect upon

- said wetlands has been or will be determined under the
provisions of Chapter 2.1 (§62.1-13.1 et seq.) of this
title, and its effect upon adjacent or nearby proper-
ties, its anticipated public and private benefits, and,
in addition thereto, the Commission shall give due con-
sideration to standards of water quality as established
by the State Water Control Board.'" (§62.1-3).

The Commission uses technique '"B" to carry out its regulatory
responsibilities in this area. For details of this management re-
lationship see the following program information as well as Chapter
IV, Organizational Structure.

Subagueous lands include the beds of the bays, oceans, rivers,
streams and creeks. They are the property of the Commonwealth un-
less conveyed by special grant or compact.¥ Uses of public sub-
aqueous lands are subject to the provisions of Virginia's CRMP.

*There are no official estimates of the amount of these privately
owned subaqueous lands, but from MRC's regulatory viewpoint, they
are insignificant. Regulation of these privately owned subaqueous
lands is essentially not an issue in Virginia.
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All statutes concqrning encroachments onto state-owned sub-
aqueous lands are contained in Laws of Virginia Relating to- ‘the
Marine Hesources of the Commonwealth of Virginia. Section 62.1-3
of the Virginia Code (see Appendix III-2) states that it shall be
unlawful and constitute a misdemeanor for anyone to build, dump or
otherwise trespass upon.or over . or encroach upon ‘or take or use any
materials .from the beds of the bays and ocean, rivers, streams and
creeks which are the property of the Commonwealth unless such act
is pursuant to statutory authorlty or a permit by the Marine Re-
sources Commission.

In granting or.denying any permit for the use of State-owned
subaqueous land, the Marine Resources Commission is guided in its
deliberations by the provisions of Section I of Article XI of the
Constitution of Virginia and considers, among other things, the ef-
fect of the proposed project upon: other -reasonable and permiss-
ible uses of State waters and State-owned bottom :land; marine and
fisheries resources; wetlands; adjacent or nearby properties; anti-
cipated public and private benefits; and state water quality stand-
ards. ’

To clarify the normal conditions attached to projects affect-
ing the subaqueous land of Virginia, the Marine Resources Commis-
sion adopted the 'Subaqueous Guidelines: Guidelines for the Per-
mitting of Activities which Encroach in, on or over the Subaqueous
Lands of the.Commonwealth of Virginia', and can be found ino Appen--
dix III-3. This statement confirms and standardizes the policies
and procedures of the MRC for the permitting of activities affect-~
ing subaqueous land, guides the MRC staff in performance of their
duties, and informs the general public of the usual terms and con-
ditions under which subaqueous activities are permitted in State
waters. : :

Activities specifically regulated by the subagueous guidelines
include: dredging; filling and dredge material placement; the
placement of mooring buoys; the placement of overhead and submarine
crossings; and the construction of piers, docks and ramps, bulk-
heads, Jjetties, groins, and marinas and other places where boats
are moored.

"Marina' means any installation operating under public or pri-
vate ownership which provides dockage or moorage for fifteen (15)
or more boats (exclusive of paddle or rowboats) and provides
through sale, rental or fee basis any equipment, supply, or service
for the convenience of the public or their lease, renters or users
of their facilities. 'Other places where boats are moored" means
any installation operating under public or private ownership which
provides dockage, moorage mooring for boats either on a free, rent-
al or fee pasis for the convenience of the public. Facilities
classified as '"marina's'" by the Department of Health (DOH) are re-
quired to meet more stringent sanitary facility and pump out facil-
ity requirements than are 'other places where boats are moored."
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Other regulated subaqueous activities include the placement of
artificial reefs for the purpose of improving the recreational
fishery and offshore mining for minerals from subaqueous lands (see
Appendix III-2, §62.1-3 and 62.1-4 of the Virginia Code).

C. WETLANDS MANAGEMENT -~ Regulatory Authority Over All En-'
croachments Into Vegetated and Non~Vegetated Wetlands - Marine
Resources Comm1ss1on (MRC)..

Policy: "It is declared to be the public policy of
this Commonwealth to preserve the wetlands and to prevent
their despoliation and destruction and to accommodate nec-
essary economic development in a manner consistent with wet-
lands preservatlon” (§62.1-13.1). :

The Wetlands Act (§62.1-13.1 through 62.1- 13 20) was enacted
in 1972 and can be found in Laws of Virginia Relating to the Marine
Hesources of the Commonwealth. This legislation establishes a
local-state management program which sets forth the clear declara-
tion of public policy above.

The Marine HKesources Commission uses technique "B" to carry
out its regulatory responsibilities when local wetlands boards have

not been established. Where established according to state law,
the local wetlands boards use technique "A" to carry out their reg-
ulatory responsibilities. For details of these management rela-

tionsnips see the following program 1nformat10n as well as Chapter
IV, Organizational Structure.

1. Definition

Wetlands are defined to 1include both vegetated and non-
vegetated wetlands (£62.1-13.2, Appendix I[II-2).

2. Permit Program

The Wwetlands Act establishes a permit program and authorizes
the creation of local Wetlands Boards to administer it. Any coun-
ty, city or town that enacts a wetlands zoning ordinance pursuant
to Chapter 2.1 of the Code of Virginia, which pertains to wetlands,
may create a wetlands board. The local wetlands board must consist
of five or seven residents of the county, city or town and are ap-
pointed by the governing body of the county, city or ‘town. Terms
of office are for five (5) years. The local wetlands board (if one
has been appointed)* receives the permit application, gives public
notice, holds a public hearing and makes a decision Wthh is re-
viewed by the MRC and can be appealed to MRC.

If the permit applicant indicates that the proposed project
involves wetlands and no local wetlands board exists in the county,

* Thirty local governments have established Wetlands Boards, which
cover approximately 94% of non-state-owned wetlands.
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city or town of the project, a public hearing to consider effects .
on wetlands is held in the locality with a member of the MRC staff
acting as hearing officer after notice of that hearing has been ad-
vertised at least once a week for two weeks in a local newspaper.
A written synopsis of the wetlands public hearing is reviewed by
the MRC and a decision to either approve, modify or deny is ren-
dered.

-To ensure  that local decisions adequately achieve.the policies
and standards of the Wetlands Act and follow procedures specified
in law, the Commissioner of Marine Resources reviews all decisions
of local boards .and notifies the Marine Resources Commission of any
decision which, ‘in his opinion, the Commission should review. The
Commission must review local wetlands boards' decisions when an ap-
peal is made by the permit applicant or the locality. where the wet-
lands are located, or when twenty-five or more freeholders of pro-
‘perty within the locallty petltlon the appeal or when the commis-
sioner requests the review,

The Commission has the authority to modify, amend or reverse
local decisions when: the local decision will not achieve the pol-
icies of the Wetlands Act or reasonably accommodate the wetlands
guidelines; or the rights of the appellant or the applicant have
been prejudiced because the local decision is in violation of con-
stitutional provisions, in excess of statutory authority, affected
by error of law, unsupported by evidence or 1is arbitrary, capri-
cious or an abuse of discretion. The Commission's decision may be
appealed to the courts.

3. Guidelines and Technical Assistance

Tidal Marsh Inventories which identify and map vegetated wet-
lands by political jurisdiction, were conducted by the Virginia
Institute of Marine Science (VIMS). This is a continuing responsi-
bility of VIMS. These inventories, assist State and local person-
nel in wetlands management. A study of non-vegetated tidal wet-
lands explaining the value of these areas to the natural environ-
ment was also completed by VIMS.

In order to assist local wetlands boards in their decision-
making, the Marine Resources Commission with the assistance of the
Virginia Institute of Marine Science has promulgated Wetlands
Guidelines, which can be found in Appendix III-4. These guidelines
list wetlands by type and value and provide criteria for evaluating
alteration of wetlands.

~ Persons who desire to use or develop any wetlands other than
for the exempted uses listed in Appendix II1I-2, §62.1-13.5 of the
Virginia Code must obtain a permit from the local wetlands board or
the Virginia Marine Resources Commission.

The SWCB Wetlands Policy (see Appendix III-7) guides that
agency when it issues NPDES discharge permits and approves the con-
struction of wastewater treatment plants.
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D.. DUNES MANAGEMENT =~ - Regulatory Authority - Over All
’ Encroachments Into Coastal Primary Sand Dumes - Marine
Resources Commission (MRC). r

* Policy: "It is declared to be the public policy of
the Commonwealth whenever reasonably necessary to preserve and
protect coastal primary sand dunes and to prevent their des-
poliation and destruction and whenever practical to accommo-
date necessary economic development 'in a- manner con51stent
w1tb the protectlon of such features." ' (§62. 1 13.21) :

The Marlne Resources Comm1381on uses technlque "B" to carry
out its regulatory responsibilities when local wetlands boards: have
not been -established. Where established according’ to state law,
the 1local wetlands boards use technigue "A" to carry ‘out their
regulatory responsibilities. For - details of these management
relationships see the  following program ‘information as well . as
Chapter IV, Organizational Structure. o Co Co

The Coastal Primary Sand Dune Protection Act (Virginia Code
$62.1-13.21 through 62.1-13.28) 1incorporates a permitting process
concerning alterations of dunes into the established permitting
system of the Wetlands Boards. All statutes concerning dunes man-
- agement are contained in Laws of Virginia Relating to the -Marine
Resources of the Commonwealth. The Act provides localities with
the -option of administering the Act's policies and provisions.
Local wetlands Boards are given primary authority. and responsi-
bility to review projects in sand dunes, and to grant or deny per-
mission to alter sand dunes in accordance with the policies of the
Act. The Marine Resources Commission (MRC) retains oversight of
the program, and is required to administer the permlttlng program
in localities that choose not to administer the Act.

Coastal primary sand dunes are def1ned -in §62.1¥13.22 (see
Appendix III- 2) :

Since it is the more permanent dunes that the state is pro-
tecting, as opposed to temporary beach features, the requirement
that vegetation be growing on at least part of the dune was 1in-
cluded in the law.

Section 62.1-13.23 requires that no permanent alteration of,
or construction upon, any coastal primary sand dune shall take
place which would: ‘

(i) 4impair the natural functions of the dune.
(ii) physically alter the contour of the dune.
(iii) or destroy the vegetation of the dune.

Exceptions to this can only be permitted by the MRC when clearly
necessary and consistent with the public interest, considering all
material factors. Only a limited number of uses of these dunes are
exempted from. the permitting process (§62.1-13.25(3)).
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In order to assist local wetlands bhoards in their decision-
making, the MRC with the assistance of the Virginia Institute of
Marine Science has promulgated "Coastal Primary Sand Dune Guide-
lines" (pursuant to Virginia Code §62.1-13.24 concerning the dis-~
turbance of sand dunes). These guidelines set forth the biological
and physical consequences of the uses of  these dunes, and provide
criteria for evaluating alterations of sand dunes, and are in
Appendix III-5.

'E. NONPOINT SOUDRCE POLLUTION CONTROL - Regulatory Authority
Over Erosion and Sedimentation From Non-Agricultural Upland
Land Disturbing Activities -~ Department of Conservationm and

Historic Resources (DCHR).

Policy: "The General Assembly has determined that
the lands and waters comprising the watersheds of the State
are great natural resources; that as a result of erosion of
lands and sediment deposition in waters within the watersheds
of the State, said waters are being polluted and despoiled to
such a degree that fish, aquatic life, recreation and other
uses of lands and waters are being adversely affected; that
the rapid shift in land use from agricultural to nonagricul-
tural uses has accelerated the processes of soil erosion and
sedimentation; aund further, it 1is necessary to establish and
implement a statewide coordinated erosion and sediment control
program to conserve and to protect the land, water, air and
other natural resources of the Commonwealth." (§21-89.2).

The Governor and the General Assembly have oversight responsi-
bilities for the Board of Conservation and Historic Resources. The
Secretary of Natural Resources has oversight responsibility for the
Department of Conservation and Historic Resources. The Department
has established minimum standards, guidelines and criteria for the
effective control of soil erosion, sediment deposition and non-
agricultural runoff by local goveruments (Technique "A"). For de-
tails of this management relationship see the following program in-
formation as well as Chapter IV, Organizational Structure.

The 1973 Virginia Erosion and Sediment Control Law (see Appen-
dix III-2 §$21-89.1 et. seq. of the Virginia Code), as amended, was
enacted to control the erosion of upland soil to prevent sedimenta-
tion, turbidity and pollutant problems in State waters. The
Department of Conservation and Historic Resources has established
minimum standards, guidelines and criteria for the effective con-
trol of soil erosion, sediment deposition and non~agricultural run-
off pursuant to $21-89.4. That section provides that these minimum
standards, guidelines and criteria must be met in any control pro-
gram. Section 21-89.5 provides that either the local soil and
water coanservation district of the local city, town or county must
adopt an erosion and sediment control program which is consistent
with the state program and guidelines. Local erosion and sediment
control programs have in fact been adopted throughout the state.
These local programs must follow the state guidelines.
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Section 21-89.6 provides that no one may engage in any land
disturbing activity until he has filed an erosion and sediment con-
trol plan which has been reviewed and approved by the local author-
ity. The plan must be found to meet the conservation standards in
the local program. These must conform with the state guidelines,
or, under §21.89.12, could be more restrictive. Section 21-89.8
requires periodic inspections of land disturbing activities to en-
sure compliance with the approved plan. The Department can insure
land disturbing activities are controlled in accord with the state
program by applying under §21.89.11 to the circuit court to enjoin
a. violation or threatened violation under §21-89.6 or §21-89.8.
The State Erosion and Sediment Control Program consists .of the min-
imum standards, guidelines, and criteria for control of soil ero-
sion which are set forth in the Virginia Erosion and Sediment
Control Haundbook which must be enforced by the local Erosion and
Sediment Control Programs. The general criteria used in this pro-
.gram can be found in Appendix II1I-8.

All "land-disturbing activities" as defined by §21-89.3 are
subject to the Erosion and Sediment Countrol Program.

F. POINT SOURCE WATER POLLUTION CONTROL - Regulatory Ahthority
Over Existing, Planned or Potential Discharges to State Waters
~ State Water Control Board (SWCB).

Policy:
The State Water Control Board is charged with the implementa-
tion of Virginia's State Water Control Law. To enforce this law,

the SWCB establishes water quality standards, issues waste dis-
charge certificates, adopts regulations, and requires compliance.

"It is...against public policy for. an owner who does
not have a certificate issued by the Board to (1) dis-
charge into state waters inadequately treated sewage,
industrial wastes, other wastes, or any noxious or
deleterious substances,. or (2) otherwise alter the
physical, chemical or biological properties of such state
waters and make them detrimental to the public health, or
to animal or aquatic life, or to the uses of such waters
for domestic or industrial consumption, or for recre-
ation, or for other uses"(62.1-44.5).

The Governor and the General Assembly have oversight responsi-
bilities for the State Water Control Board. The Secretary of
Natural Resources has oversight responsibility for the agency func-
tions of the State Water Control Board. The Board uses technigue
"B" to carry out its regulatory responsibilities. For details of
this management relationship see the following program information
as well as Cnapter IV, Organizational Structure.

1. NPDES Permits

The Board has the authority to issue regulations concerning
water quality of the coastal 2zone as indicated in Virginia Code
§62.1-44.15 (See Appendix III-2).
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Pursuant to these powers, $§44.15, it has promulgated Hegula-
tion No. 6 which develops Virginia's National Pollutant Dlscharge
Elimination System (NPDES) Permit Program,A(see Appendix III-9).
EPA has accepted this Program as meeting its requirements, and Vir-
ginia now issues the NPDES permits, Thus the state has direct con-
trol over all discharges to waters, groundwaters and surface
waters, in or affecting the coastal zone. '

When NPDES permits are issued which have the potential to de-
trimentally affect wetlands or shellfiSh'waters, the permits must
address the conditions imposed in the Board's Wetlands Policy (see
Appendix [11I-7), and the Policy for the Protection of Water Quallty
in Virginia's Shellfish- Grow1ng Waters (see Appendix III-10).

All NPDES permits must meet either EPA guidelines, or Vir-
ginia's Water Quality OStandards, whichever are more stringent.
There are a number of Water Quality Standards which apply to waters
of the coastal zone, and these can be found in State Water Control
Board, Water Quality Standards, Commonwealth of Virginia (see
Appendix II11-11).

All NPDES systems and sewage treatment works are subject to
joint supervision of the SWCB and Virginia Department of Health
(DOH), as provided by the State Water Control Law. Current Na-
tional Pollutant Discharge FElimination System (NPDES) procedures
require a permit for essentially all sewage discharges to state
waters, Application for the necessary permit is made concurrently
to the SWCB and DOH, and both agencies are involved in the deter-
mination regarding approval. (§62.1-44.18 - §62.1-44.19).

Any facility which, upon construction or alteration has the
potential to discharge or will, in fact, discharge industrial
wastes must also receive an NPDES permit before construction or
alteration may begin. The law specifies that such application will
be made to the SWCB which must .then process the application
according to a statutorily mandated timetable. The same
application procedure is used 1in situations where domestic sewage
from the industrial establishment 1is treated and disposed of
jointly with industrial wastes. A ruling approving or dis-
approving the application is made within a four-month period from
the date the application is filed. (§62.1-44.18)

2. No-Discharge Certificates

To complement the NPDES permit program, which is primarily
applied to point source discharges into State Waters, the State
Water Control Board (SWCB) administers a no-discharge certificate
program. This is keyed to activities that can be operated -and
maintained in a manner which reuses or recyles wastewater and which
does not require point source discharges. Thus, anyone "who hand-
les, stores, distributes, or produces" substances which would cause
pollution should they find their way into state waters, must obtain
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this certificate. For example, a .no-discharge certificate may be
required of a wood treatment facility. The wood treatment facility
in this case would not be producing an effluent but there could be
the potential for water pollution, either as runoff from the 1laund,
or as an overflow or rupture of a holding pond at the facility.

The SWCB inspects facilities that it believes may cause pollu-
tion problems, despite the lack of any discharge from the facility
to state waters. If the SWCB believes there could be water pollu-
tion problems, then it can require the facility to submit plans to
control these potential problems. Upon request of the SWCB, such
parties are required to install facilities or adopt measures neces-
sary to prevent the escape, flow, or discharge of the materials in-
volved into state waters. If the measures taken are approved by
the Board, it issues a certificate.  This program significantly ex-
ceeds federal requirements in many areas. The SWCB derives its
authority to implement this program from the Virginia State Code
§62.1-44.16 and $62.1-44.17, and has issued Procedural Rule No. 2
explaining the requirements of the program (see Appendix ITI-12).

3. Enforcement

The SWCB has a variety of administrative and legal mechanisms
to bring about compliance with the State Water Control Law and with
permits. Initial contact regarding non-compliance is generally
made by HKegional Offices by telephone, visits, inspections, and
letters.

These contacts are for the purpose of determining the causes
of the violations, offering technical assistance, and impressing on
the violator the need for corrective action. This is often all
that is needed to resolve the problem. Should non-compliance be
protracted, or should the violator be noncooperative, the Office of
Enforcement contacts the violator. In addition to the contacts
made by the Regional Offices, the following actions are followed as
necessary to bring about compliance:

(1) Directives -~ The Executive Director can issue a Board Direc-
tive which, if wviolated, 1is enforceable by 1issuance of a
Special Order.

(2) Consent Orders - If the violator and SWCB can agree on appro-
priate actions to attain compliance, a Consent Order is is-
sued. This is the same as a Special Order, but is issued with
the consent of the violator who waives his right to a hearing.
Consent Orders are enforceable by injunction, and civil or
criminal penalties.

(3) Special Orders - These are issued only after a hearing with at
least 30 days notice, and are enforceable by injunction and
civil or criminal penalties.
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(4)

(5)

(6)

Emergency Special Orders - Same as a Special Order, but can be

issued immediately without a hearing if gross pollution is oc-
curring which threatens the public health, safety or welfare,
the health of animals or aquatic life, a public water supply,
or reasonable uses of State waters. A hearing must be held
after the issuance of such orders, and they are enforceable by
Injunctive Relief. '

Injunctive Relief - The Board may go to court to obtain an in-

Jjunction or mandamus to require compliance with the several
types of Special Orders.-

Penalties - Both civil penalties and criminal fines are avail-
able as remedies for violations of permits, the Law, and
Special Orders. The maximum civil penalty that can be as-
sessed by a court is $10,000 per day of violation. -The maxi-
mum fine for a criminal act that can be assessed by a court is
$25,000 per day of violation.

SHORELINE SANITATION - Regulatory Authority Over Shoreline

Use of Septic or Other On-Site Domestic Waste Systems -
Department‘of Health.

Policy: "The General Assembly finds that the pro-
tection, improvement and preservation of the public health and
of the environment are essential to the general welfare of the
citizens of the Commonwealth. For this reason, the State
Board of Health and the State Health Commissioner, assisted by
the State Department of Health, shall administer and provide a
comprehensive program of...environmental health services, edu-
cate the citizenry in health and environmental matters...and
abate hazards and nuisances to the-health and to the environ-
ment, both emergency and otherwise, thereby improving the
quality of life in the Commonwealth." (§32.1-2).

"The regulations of the Board [of Health] shall govern
the collection, conveyance, transportation, treatment and dis-
posal of sewage. Such regulations shall be designed to pro-
tect the public health and promote the public welfare"
($32.1-164).

The Governor and the General Assembly have oversight responsi-

bilities for the State Board of Health. While the Secretary of
Human Resources has oversight responsibility for the Department of
Health, the Secretary of Natural Resources has oversight responsi-
bility for the coastal resources management program which includes
agencies outside of Natural Hesources. The Department of Health
works with local governments using a combination of techoniques "A"
and "B'" to carry out shared regulatory responsibilities., For de-
tails of this management relationship see the following program in-
formation as well as Chapter IV, Organizational Stucture.
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The Virginia State Board of Health has supervision and control
over the safe and sanitary collection and disposal of sewage. The
regulation of sewage, as it may affect the public health, is pri-
marily the responsibility of the Board of Health, though it has
joint responsibility with the State Water Control Board conceruing
discharges to State Waters (§32.1-164). The Board of Health is em-
powered through Virginia Code §32.1-165 to regulate the installa-
tion of septic tanks, (see Appendix III-2). In addition the Board
sets standards concerning soil types suitable for septic tanks and
specifies minimum distances from streams, rivers and other waters,
and these criteria are contained in_ Sewage Handling and Disposal
Regulations. A summary of these regulations can be found 1n Appen-
dix III-13.

, Though the septic tank permitting program is run by the County
Health Departments pursuant to §15.1-520, the local sanitarians in
these County Health Departments are state employees. These County
Health Departments receive oversight from the Directors of the
local County Health Departments, and these Directors each are re-
sponsible for a region of the State that includes a number of
counties. In addition, there are central office staff in Richmond
that work with the local sanitarians. Thus the entire system is a
State-County coordinated effort, and does have state enforcement
authority.

Before any onsite sewage disposal facility can be installed, a
permit must be first obtained from the County Health Department
stating that the location is suitable for oonsite disposal. Plans
for the sewage disposal facilities must then be submitted to the
County Health Department for approval. Once installed, but before
being covered up with dirt, the sewage disposal facility must be
inspected and approved by the local sanitarian. '

H. AIR POLLUTION CONTROL - Regulatory Authority Over Emissions
Affecting the Quality of the Air.

Policz:

It is declared to be the public policy of the Com-
monwealth to achieve and maintain such levels of air
quality as will protect human health, welfare and
safety and to the greatest degree practicable prevent
injury to plant and animal 1life and property, will
foster the comfort and convenience of its people and
their enjoyment of life and property, and will promote
the economic and social development of the Commonwealth
and facilitate enjoyment of its attractions
(§10.17.10)
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The Governor and the General Assembly exercise oversight re-
sponsibility for the State Air Pollution Control Board. The Secre-
tary of Natural Resources has oversight responsibility for the
agency functions of the Board staff.

The Board has the authority to issue regulations covering air
quality throughout Virginia as indicated in the Virginia Code
$§10-17.18 (See Appendix II1I-2).

Air quality regulations are adopted to implement the policy
set forth in the Virginia Air Pollution Control Law and to fulfill
the Commonwealth's responsibilities under the Federal Clean Air Act
to provide a legally enforceable State Implementation Plan for the
attainment and maintenance of the National Ambient Air Quality
Standards. All of the agency's regulations are published in one
basic book called the Regulations for the Control and Abatement of
Air Pollution (See Appendix III-14). The regulations list the var-
ious types of sources of air pollutants and require that ''No owner
or other person shall begin actual construction, reconstruction or
modification of any of (those) types of sources without first ob-
taining from the Board a permit to construct and operate or to
modify and operate such source,"

11I-16



CHAPTER IV

ORGANIZATIONAL STRUCTURE



Authorities

Administration of the Individual Core Regulatory Programs

Administration of the VCRMP

1. General Program Management
2. Monitoring VCRMP Elements

Related Coordination and Oversight

1. Chesapeake Bay Commission
2. The Chesapeake Bay Initiatives
The Chesapeake Executive Council
4. The Virginia River Basin Committees
5. Biennial Coastal Resources Management Heview and

Evaluation Process



CHAPTER IV

ORGANIZATIONAL STRUCTURE

A. AUTHORITIES

The ultimate responsibility for the coordination and oversight
of Virginia's coastal resources management activities rests with
the Governor and will be exercised by the Secretary of Natural Re-
sources in conjunction with other affected Secretaries.

Virginia Code $2.1-39.1 authorizes the Governor to ''designate
and empower any secretary...to perform... any function which is

vested in the Governor by law...." - Executive Order Twelve (June
30, 1978), delegates to the Governor's Cabinet Secretaries certain
management responsibilities and authorities. These authorities,

listed below, provide the Secretary of Natural Resources* with the
capability to review and evaluate the Commonwealth's numerous CRM
activities:

1) To designate policy priorities and guidelines to effect
comprehensive, long-range and coordinated planning and policy
formulation involving more than a single agency or for the com-
merce and resources function;

2) To direct the formulation of a comprehensive program bud-
get encompassing the programs and activities, for the commerce
and resources function;

3) To direct. the preparation of alternmative policies, plans,
and budgets for commerce and resources;

4) To. resolve administrative, Jjurisdictional, policy, pro-
gram, or operational conflicts among any of the assigned agen-
cies or officers;

5) To hold assigned ageuncy head(s) accountable for the ad-
ministrative, fiscal, and program performance of such
agency.... :

Assisting the Secretary of Natural Resources 1in carrying out
these responsibilities with respect to CRM is the Council on the
Environment and its staff. Virginia Code §10-186 clearly ‘mandates
and authorizes the involvement of the Council in this area:

".,..Advise the Governor and General Assembly...on
matters relating to environmental quality and the effective-
ness of actions and programs designed to enhance that quality;
and recommend...measures it believes are necessary to enhance
the quality of the State's environment...."

*Effective July 1, 1986 the position of Secretary of Commerce and
Resources is replaced by a Secretary of Economic Development and a
Secretary of Natural Resources.
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The Executive Order created to support the VCRMP binds all
state coastal resource management activities into a coordinated ef-
fort and ‘requires that those activities be consistent with the
VCRMP. . N -

Virginia will use a mix of "Technique A" and "Technique B" in
its control over land and water uses subject to management under
the Core Regulatory Programs. Control Technique A consists of
state establishment of criteria and standards for local implementa-
tion, subject to administrative review and enforcement of com-
pliance. Examples of the uses of Technique A in Virginia are the
Wetlands Management and the Dunes Management Programs. Control
Technique B consists of direct state control of land and water uses
subject to the Coré Regulatory Program on the basis of direct state
authority. Examples of the uses of Technique B in Virginia are the
Fisheries Management and the Water Pollution Control Programs.
Virginia's Shoreline Sanitation Program is a mix of both Technique
A and B, w1th both local and state implementation of state guide-
lines and subject to state control.

B.  ADMINISTRATION OF THE'INDIVIDUAL CORE REGULATORY PROGRAMS

The central feature of Virginia's Coastal Resources Management
Program is a core of eight existing regulatory programs which en-
sure that critical land and water uses are subject to regulation by
the Commonwealth. The core programs include:

o Fisheries Management, administered by the Marine Re-
sources Commission and the Commission of Game and Inland
Fisheries;

o) .Subaqueous Lands Mandgement, administered by the Marine
Resources Commission;

o) Wetlands Management, administered by the Marine Resources
Commission;

o Dunes Management, administered by the Marine Resources
Commission; :

o Nonpoint Source Pollution .Control, administered by the
Department of Conservation and Historic Resources;

o] Point .Source Pollution Control, administered by the Vir-
ginia Water Control Board; ‘

o Shoreline Sanitation, administered by the Department of
Health; and

o Air Pdllution Control, administered by the Air Pollution
Control Board.



The Virginia Coastal Resources Management Program takes a net-
working approach, and the elght core regulatory programs listed
above constitute its primary ‘base ‘as a-management program Each of
the programs is administered by a staté agency that is assoc;ated
with a citizen board or commission, and each of those <citizen
bodies carrles out regulatory functions related to coastal re-
sources management. e 5 ‘ - IR ‘

The roles of the regulatory boards and commissions and’ the re-
latlonshlps between each of them and its respective agency are well
established in state laws, regulations and’ admlnlstratlve proce-
dures as well as case ldw. While the regulatory agencies prov1de
detailed technical information and recommendations to thelr 01t1zen
boards and commlss1ons, it is those citizen bodies that are charged-
w1th maklng the primary administrative dec131ons that shape. Vlrgln—
ia's system of" environmental and résource management.i Day to day
program administration and enforcement of each of" the etght core
regulatory programs, of course, is the respons1b111ty of the’ agen—
cies.

Virginia has 1dent1f1ed numerous, activities, now. performed by
over 20 different-agencies, which’ contribiite in varying degrees to
the achievement of CRM goals. Included in these are the eight core
regulatory programs. "Almost all of these activities were individ-
ually established in response to partlcular problems and needs and
would be carried out whether they are called CRM activities or. not.
These activities will continue to be the responsibility of the re-
spective individual agencies,

Federal regulations (15 CFR 923.57) require coastal manage-
ment agencies '"...before implementing any managemént program de-
cision which would conflict with any local zoning ordinance, de-
cision or other action, to send notice of such management program
decision to any local government whose zoning authority is affected
thereby.” There are two classes of management decisions that might
require such a notice and each has its own mechanism for dealing
with local governments. B

o} Any change in state regulatory policy that is being proposed
formally by a state agency must follow the requirements of
the state's Administrative Process Act which calls for no-
tice in The Virginia Register of Regulatiouns.

o If the management policy decision involves the acquisition of
property for public use, the state agency, according to the
state Planning and Budgeting System Manual (chapt. 3, vol. 3,
pp. 111), must determine whether the acquisition is acceptable
to the local government.

The Virginia Coastal Resources Management Program is designed
to make use of the existing state management system of citizen re-
gulatory bodies working with state agencies. The networking ap-
proach of the VCRMP incorporates eight of the programs 1in that
system while providing a mechanism for central monitoring and prob-
lem resolution as required by the federal Coastal Zone Management
Act of any state participating in the federal program,.
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C. . ADMINISTRATION OF THE VCRMP

oy
EEN

1.  General Program lanagement

Admlnlstratlve functlons ass001ated w1th the CZMA will be the
responsibility of the staff of the Council on the Environment oper-
ating as the state's lead agency for all matters relating to the
CiM Act and the state's partlc1patlon in . the federal Coastal Zone
Management Program. -The Administrator of the Council on the

Environment will be the Program Manager for .the VCRMP.

Beyond those routine administrative functions there -is a mech-
anism described below that will ensure that the various components
of the VCRMP network will operate in a manner consistent with the
pollcles of the state's, coastal. program. .

2. Mon1tor1ng VCRHP Elements

Monitoring of State agéncy actions -for éonsistency with the
VCRMP will be the responsibility of the COE and will be accomplish-
ed. through review of the following types of information:

0o Notices of applicatidns for state‘Environmental permits.

0o Perlodlc reports by state agen01es on permlt appllcatlons
and issuances, etc. :

(o} Agendas and_minutes,of agency meetings.
o Other state agéncy publications such as newsletters.
o) News Media.

o  Comments. and questions by interested parties.

Consistency problems that mlght arlse w1th1n the state govern-
ment will be dealt with in the following manner:

o) The Administrator of the Council on the Environment shall
monitor all state actions which affect coastal resources.
When, in the judgment of the Administrator, a state agen-
cy or regulatory board or commission is ready to act in a
manner that appears to be inconsistent with the VCRMP or
has established a pattern of actions that appears to be
inconsistent with the Virginia Coastal Hesources Manage-
ment Program the Administrator shall discuss the situa-
tion with the agency head, to determine if a consistency
problem, in fact, does exit.
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0 If, after discussion, the agency head and. the COEnAdman
istrator are in disagreement about the existence of a
consistency problem the COE Administrator will inform the
Secretary of the disagreement, and the Secretarz will

. determine if a. state oon31stency problem ex1sts o

v

0 If the agency head and the Administrator agree that a
consistency problkem does exist, the agency head will at-,
tempt its resolution. If the agency head cannot resolve
the problem,. the Administrator will advise the Seéretary
of Natural Resources that a state con81stency problem
ex1sts. 5 '

o The Secretary w111 review the situation, determlne how it
might best be resolved, effect such resolution within the-
Secretariat of Natural Resources, or consult with other
cabinet offices to resolve consistency problems with”
agencies not within that Secretariat.

o If unable to:- so resolve the problem, the Secretary of
Natural Resources will report to the Governor with recom--
mendations for any needed action. Any remedy to a con-
sistency problem that might be considered at any level of
state government either would have to be in accordance
with existing state laws, regulations and administrative
procedures or would require amendments to those laws, re-
gulations and administrative procedures. The Governor
shall have ultimate.responsibility for resolving any
consistency problem which cannot be resolved by the agency
head or by the Secretary.

D. RELATED COORDINATION AND OVERSIGHT

The Commonwealth is involved in a wide range of other activi-
ties that all contribute to the coordination and oversight neces-
sary to coastal resources management. The number of such activi-
ties is growing yearly and the most visible of these are grouped
under the following headings: the Chesapeake Bay Commission, the
Chesapeake Executive Council, the Virginia river basin committees,
the Chesapeake Bay Initiatives, and the Biennial Coastal Resources
Review and Evaluation Process. The Biennial Coastal Resources Re-
view and Evaluation Process and the river basin committees are part
of the VCRMP. The other activities are not but will contribute to
the effectiveness of the VCRMP. Each of these is described briefly
below. ‘

1. The Chesapeake Bay Commission

The Chesapeake Bay Commission was created in 1980 by joint
action of the Maryland and Virginia General assemblies (NR Article,
Sec. 8-302, Annotated Code of Maryland; Title 62.1, Sec. 62.1-69.5
to 62.1-69.20, Code of Virginia). The Acts creating the Commission
recognized Chesapeake Bay and its tributaries, wetlands, and depen-
dent natural resources as an integrated ecosystem shared by the two
states. The substantial joint interest of the two states in the
use of resources includes management and regulatory programs, im-
plementation methods, and actions affecting migratory fowl, fin-
fish, shellfish, commercial and mercantile use, and water quality.
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With the recent addition of Pennsylvania as a member the Com-
mission now covers the greatest portion of the Bay's drainage
area.

The executive branch of V1rg1n1a state goverument is repre-

sented on the Commission by the Secretary of Natural ‘Resources.

The Coun01l on the Environment staff provides support to the Secre-
tary for this area of responsibility.

The Commission is active in a number of areas that are impor-
tant in Chesapeake Bay coordination and oversight. Its frequent
meetings provide a necessary opportunity for representatives of the
three states, primarily legislators, to gather together to discuss
Bay matters from a legislative point of view. The Commission iden-
tifies significant issues and develops recommendations for legisla-
tive action some of which involve the introduction of similar leg-
islation in the member of Bay issues so as to provide the informa-
tion and analysis to support the development of recommendations.
The Commission also conducts a highly public biennial evaluation of
Bay conditions and management. :

2. The Chesapeake Bay Initiatives

Recent years have witnessed an alarming decline in the health
of the Chesapeake Bay. Fisheries have declined, water quality has
deteriorated and habitats are being depleted. In 1983 the EPA
Chesapeake Bay Study provided clear evidence of this decline.

Throughout the summer and fall of 1983, Virginia's resource
agencies, with the invaluable help of many citizen groups and indi-
viduals, began to develop an ambitious and long-range program of
action to reverse these disturbing trends. Maryland, Pennsylvania,
and the District of Columbia and the federal government did the
same, and in December of that year the Chesapeake Bay Agreement was
signed. Starting with the Commonwealth's 1984-86 biennium budget
the executive and legislative branches of state government have
worked together to develop a set of evolving Chesapeake Bay Initi-
atives that address the restoration and protection of the Chesa-
peake Bay estuarine system. The Initiative budget items are clear-
ly identified as elements in a comprehensive and integrated package
of Bay management activities and have been developed and funded as
a highly visible and highly popular package.

The Administrator of the Council on the Environment is charged
with overall program coordination and tracking. Detailed quarterly
reports are developed as the basis for gquarterly review meeting
conducted by the Secretary of Natural Resources. A comprehensive
annual report on the progress of the initiatives is also published
and widely distributed.

Iv-6



3. The Cheeabeaké'ExecutiVe‘COdncjl

The purpose of the Council is to support a cooperative ap-
proach among the Environmental Protection Agency (EPA), the State
of Maryland, the Commonwealths of Pennsylvania and Virginia, and
the District of Columbia (the statés) to fully address the extent,
complexity, and sources of pollutants entering the Bay, recognizing
that . EPA and the states share the responsibility for management
decisions and resources regardlng the hlgh priority issues of the
Chesapeake Bay.

The Executive Council' is 'the highest formally constituted
‘executive branch body in the Bay area. - It is composed of policy
level (State Cabinet/Department Secretaries) officials from the
participating states and- kegional Admlnlstrator, EPA Region I1I.
The Council fa0111tates the development of consensus on Bay water
quality and resource 1ssues. The Coun01l meets quarterly or more
often 1f needed,

The Commonwealth of Virginia is represented on the Council by
the Secretary of Natural Resources and the Secretary of Human Re-
sources. The Council on the Environment staff provides support to
the Secretary of Natural Resources for this area of responsi-
blllty.

The Council serves as a forum for the discussion of key inter-
state and federal-state matters relating to the Chesapeake Bay es-
tuarine system. It advises EPA on the use of EPA-Chesapeake Bay
funds and guides the continuing development and annual refinement
of the Chesapeake Bay Restoration and Protection Plan. It also
produces an Annual Report and an annual: State of the Bay Report
which summarizes Bay condltions and trends. The Council 1s served
by the follow1ng commlttees, subcommlttees and adv1sory bodies.

The Implementation Committee is the operating level arm of the
Executive Council. As such, it ‘is composed of representatives from
federal and state department in such areas as health, agriculture
and natural resources. In addition to the state and EPA members,
other agencies participate on the Implementation Committee. These
are the Corps of Engineers, the National Oceanic and Atmospheric
Administration, the Soil Conservation Service, the Fish and Wild-
life Service and the U.S. Geological Survey. The Council on the
Envirooment Administrator is a member of the Implementation Commit-
tee and coordinates the state's work with that committee for the
Secretary of Natural Resources.

This committee meets monthly to address the institutional/-
management objectives of the Council. It is assisted by five sub-
committees and one advisory committee, the Scientific and Technical
Advisory Committee (STAC). The subcommittees are Planning, Model-
ing and Research, Nonpoint Sources, Monitoring and Data Management.
The Council on the Environment Administrator is the Chairman of the
Planning Subcommittee.
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The Scientific and Technical Advisory Committee (STAC) is com-
posed of research managers and other senior scientists, and its
purpose is to provide advice to the Implementation Committee on the
entire range of scientific and technical matters that relates to
Bay management., While they are asked to deal with some narrowly
defined immediate issues their main responsibility is to take 'the
long view on major Bay issues.

The Citizens Advisory Committee (CAC) is a broadly representa-
tive group of citizens who provide advice to the Chesapeake Execu-
tive Council on Bay issues. The group has an average membership of
25 individuals and meets quarterly., The CAC chairperson reports to
the Council at each of its meetings. The CAC addresses a wide
range of topics, and like the STAC, it is primarily concerned with
providing advice from a long-range, commprehensive perspective.

4. ' The Virginia River Basin Committees

The Virginia river basin committees were created to provide
citizens living in the drainage basins of the Virginia tributaries
to the Bay with an opportunity to participate in the identification
and resolution of key management issues relating to the water qual-
ity and resources of the Chesapeake Bay estuarine system. There
are eight river basin committees with a total average membership of
160 individuals representing the widest range of basin interests.
(Most of the Virginia CAC members have elected to serve on a river
basin committee as well.) The coordination and support of the
river basin committees 1is provided by Citizens Program for the
Chesapeake Bay staff operating in close cooperation with the Coun-
cil on the Environment Administrator.

At this point in their evolution the primary focus of the ef-
forts of the river basin committees is the Commonwealth's planning
and budget process. The scheduling of the meetings and activities
of the committees is tied to the schedule of that state process so
that the citizens have the earliest possible opportunity to recom-
mend budget actions and to respond to preliminary state budget pro-
posals., Their formal comments and recommendations are addressed to
the Secretary of Natural Resources and the Governor.

S. Biennial Coastal Resources Management Review and Evaluation
Process

The biennial CRM review and evaluation process is the primary
mechanism by which the State assesses the long-term management ob-
jectives of its coastal resources. Through this process the Secre-
tary of Natural Resources and the Governor are advised of the suc-
cesses and/or failures of the State over the preceding biennium in
meeting its CHRM goals and are provided with recommendations for any
modifications to the state's CRM goals and activities that would
improve Virginia's ability to meet its basic goals. The biennial
CRM review and evaluation process takes the form of a sequence of
steps:
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a. Agencies' Bienpial CRM Evaluation

© - As part of their biennial program proposal each of the agen-
cies of State government which conducts activities which contribute
toward  the management of Virginia's coastal resources evaluate
.those programs and activities. Each evaluation covers: :

o] Current status of the resources and of the management
programs which deal with them will be judged and an eval-
uation will be made of the countributions the listed ac-~
tivities have made toward the CRM goals over the past bi-
ennium. This evaluation will focus on those agency pro-

. gram objectives and performance measures which are asso-
- clated with listed activities and will relate them to CRM
goals. :

0 An identification of problems perceived in carrying out
specific activities or achieving specific agency objec-
tives, including:

a) an identification of any areas in which activi-
ties have decreased in productivity or where a realloca-
tion of resources could result in increased productivity,
including recommendations for where such activities or
programs should be revised, reduced, dropped or assumed
by another entity (individual, local governimment or other
state or federal agency); and

b) an identification of modifications to activi-
ties necessary to more fully achieve the specific CRM
program goals.

o An identification of any additional goals the State
should pursue toward improving the management of its
coastal resource and which should therefore be incorpor-
ated into Virginia's CRM program.

All such evaluations are forwarded to the Administrator of the
Council on the Environment.

b. Staff Compilation and Overall CRM Evaluation

Upon receipt of the individual biennial CRM evaluations, the
staff of the Council on the Environment compiles a single overall
CEM evaluation for the Secretary of Natural Resources. The focus
of this evaluation is an assessment of the overall success or fail-
ure of the State in meeting its CRM goals with particular emphasis
on identification of management opportunities and recommendations
for improvement.
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c. Actions by the Secretary .

' Upon receipt of the biennial CRM .evaluation the Secretary re-
“views its findings and recommendations. Based upon this evaluation
and other relevant information, the Secretary develops final recom-
- mendations for reporting to the Governor on the status of coastal
resources management in Virginia. Any final recommendation by the
Secretary of Natural Resources that relates to the activities of a
state agency outside of his or her purview will not be submitted to
the Governor until and unless the appropriate Secretary has con-
curred with that recommendation. If a cabinet level impasse should
occur the issue would be resolved by ‘the. Governor.

d. Coastal Resource Management Update

Upon completion of the biennial CRM review and evaluation ‘se-
quence, the State Coastal Resources Management document will be re-
vised to reflect any changes to CRM-related activities that may
have resulted from legislative or administrative action, as well as
any modifications to the coordinative mechanisms. -These revisions
will be submitted to OCHEM for formal. incorporation into the VCRMP
as an amendment or a routine program implementation effort pursuant
to 15 CFR 923.80-85. The document which describes Virginia's man-
agement of its coastal resources will thus be kept current so it
can serve as an up-to-date catalogue of CRM-related goals, activi-
ties and mechanisms for coordination. This document will 'be kept
on file by the Secretary of Natural Resources. Copies of the docu-
ment, as well as copies of a summary thereof, will be kept by the
Administrator of the Council on the Environment and will be avail-
able to interested citizens or other parties requesting information
on how Virginia manages its coastal reS9urces.
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CHAPTER V

-GEOGRAPHIC AREAS OF PARTICULAR CONCERN

A. INTRODUCTION

Population growth in Tidewater has placed great demands on the
Commonwealth's valuable coastal and marine resources. Projected
increases in growth and development clearly dictate that management
and especially planning functions be improved at both 1local and
state levels. While the impacts of this population increase may be
felt throughout the coastal area, they are particularly intense in
the coastal edges where land and tidal waters meet to form ex-
tremely dynamic, productive, fragile and highly desirable environ-
ments. With the goal of accommodating necessary growth while pre-
serving this environment, the Coastal Resources Management Program
has designated some areas as worthy of special consideration in any
planning or management process; that is, as Geographic Areas of
Particular Concern.

The impacts of past projects and the anticipated increasing
pressure to develop the shoreline have combined to produce two
major concerans relative to the use of coastal edges. Projects
which were designed, located and constructed without a sufficient
data base from which to plan, or without knowledge or consideration
of long range implications, caused undesirable, and in some cases,
unnecessary effects. The potential for loss of life and property
is increasing due to the growing concentration of residents and
structures along the shore where the vulnerability to coastal
natural hazards is the greatest. To resolve these and other con-
cerns, Virginia has assessed the problems and developed various
programs over the years.

The process of identifying and designating geographic areas of
particular concern is viewed as a planning aid for the VCRMP. It
is expected that once the reasons for concern are identified and
the impacts from any particular use are determined, decisionmakers
will give special consideration to these areas. The ''priorities of
use'" associated with each GAPC are advisory in nature.

Many of the GAPCs were developed through a study both of the
environmental functions and values of coastal resources, and of the
hazards in coastal areas. These studies were conducted during the
initial development phases of the CRM Program during the 1970's,
and 1included contacting numerous state agencies and holding a
series of public hearings. Public hearings were held throughout
the summer of 1878, and in the fall of 1983 all Tidewater Planning
District Commissions were addressed conceruning the CRM Program. '
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B. TYPES OF GAPCS

1. Natural Resource Areas of Particular Concern

Certain natural resources, such as wetlands, along the coastal
edges are vital to the health and productivity of Virginia's
estuarine and marine ecosystems: Other resources, such as dunes,
are integral to the stability of the shoreline and may’ protect’
inland areas from flooding and high winds. These resources arq
also considered coastal resources of state and "natlonalg
significance. To prepare recommendations for identifying these and
other resources as Geographlc Areas of Particular Concern, three
steps were necessary:

0 The environmental functions that are vital to estuarine
and marine ecosystems or are protective in nature had to be
determined;

0 The edge resources that perform one or more of these
vital functions had to be identified; and .
o} Existing management programs had to be identified and
evaluated.

The scientific community generally considers five broad en-
vironmental functions to be either vital to estuarine and marine
ecosystems or of great importance to areas immediately ‘inland of
the shoreline. These are:

o] Storage of energy, nutrients and essential materials;

0 Primary production of plant matter. needed to support
estuarine and marine organisms;

0 Provision of essential or particularly significant habi-
tat for estuarine and marine organisms;

o Maintenance of water quality; and

o} Stabilization and protection of coastal areas against ad-
verse effects of wind and wave action (erosion and flooding).

A review of scientific data pertaining to the environmental
functions and values of various coastal resources indicates that
the following resource types perform one or more of the vital func-
tions outlined above:

a. Vegetated and non-vegetated wetlands

b. Spawning and nursery areas

C. Coastal sand dunes



d. Barrier islands

e. Significant wildlife management areas.

In gddition to natural resources that perform vital functions
to estuarine and marine ecosystems, there are certain other re-
sources in the coastal zone that need special treatment. Virginia
has recognized the need for their management over the years, and
the appropriateness for the inclusion of these resources in the CRM
Program became evident during the development of the Program
Document. These resources areas are:

f. significant public recreation areas

£, sand and gravel deposits

h. underwater historic sites.

2. Natural Hazard Aréas of Particular Concern

There are also naturally occurring processes on the shoreline
of tidal waters which may present a hazard to life or property in
developed areas, or in areas where future development may aggravate
the hazard or become vulnerable due to oversights in location and
construction. As was the case with the determination of resource
areas of particular concermn, certain steps were necessary for the
identification of hazardous processes and the areas vulnerable to
them. These were:

o The processes and phenomeqa which may present a hazard
to life and/or property had to be determined;

0 Geographic areas subject to these hazards had to be iden-
tified; and

o Existing protective or mitigatory programs had to be
identified and evaluated.

It is generally considered that the two greatest coastal haz-
ards most amenable to planning and management of a continuing na-
ture are: ‘

0 Continuing and severe erosion; and
0o Potential damage from wind, tidal and storm related
events.

Federal and State authorities have conducted and are con-
tinuing with studies designed to identify areas subject to the
above hazards. As a result of the Virginia Institute of Marine
Sc1ence series of Shoreline Situation Reports and the Federal Flood
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Insurance program, these areas have largely been determined and
are: :

a. Highly erodible areas; and
b. Floodfplains, notably high hazard areas.

The following is a discussion of individual GAPCs, the nature
of concern and the programs that have been instituted to address
the problems in these areas. 1In most cases of resource and hazard
areas of particular concern, the definitions also connote their
boundaries. The only exceptions to this are some of the spawning,
nursery and feeding areas. The definition of each GAPC is what may
be termed its generic basis, but where an area physically meets the
requirements of the definition, it is to be considered site speci-
fic, :

For the purpose of this discussion, the following definitions
.apply:

Preservation: The maintenance, in unaltered form, of any re-
source in its natural state, except when structural methods

. are deemed necessary to protect that resource from natural de-
struction.

Conservation: The limited (balanced with protection and/or
replenishment) use of a resource, its products or associated
indigenous life, provided the resource itself is not irrevers-
ibly damaged.

= 1 Waterfront Development Areas of Particular Concern

, Despite Virginia's extensive coastline there are a limited
number of areas suitable for the accommodation of waterfront devel-
opment activities. As growth and development accelerate in the
coastal area the need to effectively manage those limited areas
also increases., What constitutes an area for waterfront develop-
ment is so varied and so site and use specific that only the most
general criteria have been established in the VCRMP.

C. SPECIFICATION OF GAPCs

1. COASTAL NATURAL RESOURCE AREAS OF PARTICULAR CONCERN

a. Wetlands

(1) Description of the Concerns

The values and functions of vegetated wetlands are well docu
mented. A vast majority of the plant matter produced by tidal
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marshes is utilized as a food source either directly by marsh ani-
mal communities or indirectly by estuarine and marine aquatic ‘or-
ganisms. Many species of commercially and recreationally important
finfish, shellfish and crabs feed upon decayed marsh vegetation
(detritus). Marsh vegetation and associated soils help maintain
water quality by removing or chemically altering sediments or pol-
lutants and nutrients from waters which pass over and through them.
Many of these substances are stored in marsh plants and soils and
transformed into organic substances utilized in the aquatic food
web. Tidal marshes also provide essential habitat for wildlife,
waterfowl, shellfish, finfish, and crustaceans, and act ds a pro—
tective buffer against flooding and erosion.

Despite the absence of vascular vegetation, many non-
vegetated wetlands such as mudflat and sandflat areas may support
algal growth with the potential to exceed the primary production
rates of the most productive marsh plants. Algae is an important
food source for estuarine and marine organisms because it may be
utilized more directly than marsh vegetation which must first be
broken down to usable components by bacterial action (decay). In
addition to primary production of plant material, non-vegetated
wetlands, especially mudflats, are extremely important in the stor-
age and cycling of nutrients. Both mudflats and sandflats may also
support heavy populations of worms, molluscs, and crustaceans in
addition to the algae, (collectively considered as biomass). Re-
cent evidence indicates that the indigenous biomass associated with
sandflats, even though made up of fewer species, could exceed that
of mudflats if not for the effective "grazing" of organisms depend-
ent on these areas for food. At high tide, these areas become
feeding grounds for fish and crabs. At low tide, they are subject
to '"grazing" by many species of birds.

The increasing loss of wetlands, due to the relatively un-
restricted development in wetlands, became of great concern in Vir-
ginia. These wetlands were disappearing at alarming rates and
without sufficient regulatory control to determine the optimum use
‘0of the resource for the public. Therefore, in 1972 the General
Assembly passed the Virginia Wetlands Act (which was revised in
1982) and thereby formally recognized the importance of wetlands
and the need for their protection,.

(2) Planning and Management Program

Though these wetlands are included in the Core Regulatory Pro-
gram because of their location at the edges of the coastal =zone,
they are given special designation as a Geographic Area of Particu-
lar Concern as a result of their worth as a wvaluable resource.
Through the passage of the Virginia Wetlands Act of 1972, and the
incorporation of nonvegetated wetlands within the Act in 1982, the
state formally recognized the importance of vegetated wetlands and
the need for their protection.
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The Wetlands Act prescribed standards for use in the develop-
ment of wetlands (Virginia Code §62.1-13.3):

"(1) Wetlands of primary ecological significance shall
not be altered so that the ecological systems in the
wetlands are unreasonably disturbed;

(2) Development in Tidewater Virgina, to the maximum *
extent possible, shall be concentrated in wetlands of
lesser ecological significance, in wetlands which have
been 1irreversibly disturbed before July one, nineteen
hundred seventy-two, and in areas of Tidewater Virginia
apart from the wetlands."

To implement these standards, the Wetlands Act (Virginia Code
§62.1-13.4) directed the Virginia Institute of Marine Science
(VIMS) to evaluate wetlands by type (i.e. their value to the estu
arine environment) to maintain a continuing inventory of those wet-
lands, and to set forth the consequences of use of these wetland
types. Wetlands are defined by the Act (Virginia Code §62.1-13.2)
as indicated in Chapter III. These resources are delineated in the
series of Shoreline Situation Reports and the Tidal Marsh Inven-
tories as published by VIMS, and the resources will be monitored
for changes.

The Act authorizes localities to guide development in wetlands
through the adoption of local wetlands zoning ordinances, the crea-
tion of wetlands boards, and the institution of wetlands permit
programs. Training and technical assistance in implementing the
wetlands act at the local level is provided by MRC and VIMS. VIMS
staff provide an environmental assessment of each permit to 1local
boards. Localities, MRC and VIMS all encourage pre-submission con-
sultation to prospective applicants. In the absence of local ac-
tion, the Act authorizes the Virginia Marine Resources Commission
to directly manage and permit wetland activities. The Marine Re-
sources Commission is required to review all local decisions and is
empowered to hear or make appeals of the local decisions and modify
or reverse local decisions where necessary to enforce the purposes
of the Act. Lastly, the Act establishes a process whereby local or
State wetlands permit decisions may be appealed to the courts.

In addition to Virginia's wetlands permit requirements, any
person proposing a project that will involve alteration of wetlands
must also obtain a permit from the U.S. Army Corps ‘of Engineers,
The Corps' permit authority emanates from Section 10 of the Rivers
and Harbor Act of 1899 and Section 404 of the 1972 amendments to
the Federal Water Pollution Control Act.

(3) Priority of Use

In order of consideration from highest to lowest, the priori-
ties of use in wetlands are:

(1) Preservation

(2) Conservation



(3) Recreation (hunting, fishing, fowling)
(4) Agricultural (Grazing)
(5) Development

Development in wetlands is the lowest priority use of these
areas, and the state discourages such action. :

b. Spawning, Nursery and FeediggVGrounds

(1) Description of the Concermns

Every year, Virginia's estuaries teem with millions of young
crabs and fish that were born in and near its estuarine waters and
migrated to brackish water for protection, favorable growing con-
ditions and food. They live there for the first months of their
life and migrate back to the ocean as juveniles. The vital role of
estuaries in the life cycle of these organisms is one of the best:
reasons for the judicious use.and planning of the coastal environ-
ment.

Maintenance of the biological productivity and integrity of
Virginia's valuable fisheries requires the protection of those
areas within coastal waters that serve as spawning, nursery, and
feeding areas for finfish, shellfish and crustaceans. These areas
are difficult to identify and delineate because they vary among the
major classes of organisms and by species. Location of these areas
is especially difficult in the case of finfish because of their mo-
bility and because each species requires different water condi-
tions, and these requirements vary with their individual . life-
stages. : :

(2) Planning and Management Program

Currently, several State agencies are actively involved in
fisheries research, management of fishery stocks, regulation of
fishing activity, and protection of important fishery habitats.
The most active of these agencies include the Virginia Institute of
Marine Science, the Virginia Marine Resources Commission, Bureau of
Shellfish Sanitation (State Health Department), Commission of Game
and Inland Fisheries, State Water Control Board, and the State Soil
and Water Conservation Commission. Authority existing in the Code
of Virginia relating to the research, management jurisdictions and
responsibilities of these agencies (especially Titles 28.1 and
62.1) provide sufficient State authority to protect essential fish-
ery areas as they are identified.

The locations of major spawning and nursery areas for oysters,
blue crabs and striped bass in Virginia are well documented, and
receive special protection. The following 1is a description of

V-7



these identified Geographic Areas of Particular Concern and the
protection provided to them. Statutes pertaining to -these :areas
are contained in Laws of Virginia Relating to the Marine Resources
of the Commonwealth.

(3) Areas

(a) James River Oyster Seed Beds

The oyster seed beds of the James- River provide ithe majority
of the oyster seed used in Virginia's portion of the Chesapeake
Bay, and are of crucial importance to the oyster industry of Vir-
ginia. For these reasons, the James River seed beds have long been
protected and managed for a high yield of seed oysters. The pro-
tected beds are located in the mid to - lower salinity water of the
James River, and are specifically delineated in §28.1-98, . (see
Appendix II1-2). A permit from the MRC is required prior to the
removal of any seed oysters from these beds (Virginia Code
§28.1-97). In addition the length of the harvesting season:. is
specified, and only hand collecti