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(vii) Any other environmental obliga-
tions that are assured through a finan-
cial test. 

(2) Provides evidence demonstrating 
that the firm meets the conditions of 
either paragraph (f)(1)(i)(A) or 
(f)(1)(i)(B) or (f)(1)(i)(C) of this section 
and paragraphs (f)(1)(ii) and (f)(1)(iii) of 
this section. 

(B) A copy of the independent cer-
tified public accountant’s unqualified 
opinion of the owner’s or operator’s fi-
nancial statements for the latest com-
pleted fiscal year. To be eligible to use 
the financial test, the owner’s or opera-
tor’s financial statements must receive 
an unqualified opinion from the inde-
pendent certified public accountant. 
An adverse opinion, disclaimer of opin-
ion, or other qualified opinion will be 
cause for disallowance, with the poten-
tial exception for qualified opinions 
provided in the next sentence. The Re-
gional Administrator may evaluate 
qualified opinions on a case-by-case 
basis and allow use of the financial test 
in cases where the Regional Adminis-
trator deems that the matters which 
form the basis for the qualification are 
insufficient to warrant disallowance of 
the test. If the Regional Administrator 
does not allow use of the test, the 
owner or operator must provide alter-
nate financial assurance that meets 
the requirements of this section within 
30 days after the notification of dis-
allowance. 

(C) If the chief financial officer’s let-
ter providing evidence of financial as-
surance includes financial data show-
ing that the owner or operator satisfies 
paragraph (f)(1)(i)(B) or (f)(1)(i)(C) of 
this section that are different from 
data in the audited financial state-
ments referred to in paragraph 
(f)(2)(i)(B) of this section or any other 
audited financial statement or data 
filed with the SEC, then a special re-
port from the owner’s or operator’s 
independent certified public account-
ant to the owner or operator is re-
quired. The special report shall be 
based upon an agreed upon procedures 
engagement in accordance with profes-
sional auditing standards and shall de-
scribe the procedures performed in 
comparing the data in the chief finan-
cial officer’s letter derived from the 
independently audited, year-end finan-

cial statements for the latest fiscal 
year with the amounts in such finan-
cial statements, the findings of that 
comparison, and the reasons for any 
differences. 

(D) If the chief financial officer’s let-
ter provides a demonstration that the 
firm has assured for environmental ob-
ligations as provided in paragraph 
(f)(1)(ii)(B) of this section, then the let-
ter shall include a report from the 
independent certified public account-
ant that verifies that all of the envi-
ronmental obligations covered by a fi-
nancial test have been recognized as li-
abilities on the audited financial state-
ments, how these obligations have been 
measured and reported, and that the 
tangible net worth of the firm is at 
least $10 million plus the amount of 
any guarantees provided. 

(ii) The owner or operator of a new 
facility must submit the items speci-
fied in paragraph (f)(2)(i) of this section 
to the Regional Administrator at least 
60 days before placing waste in the fa-
cility. 

(iii) After the initial submission of 
items specified in paragraph (f)(2)(i) of 
this section, the owner or operator 
must send updated information to the 
Regional Administrator within 90 days 
following the close of the owner or op-
erator’s fiscal year. The Regional Ad-
ministrator may provide up to an addi-
tional 45 days for an owner or operator 
who can demonstrate that 90 days is in-
sufficient time to acquire audited fi-
nancial statements. The updated infor-
mation must consist of all items speci-
fied in paragraph (f)(2)(i) of this sec-
tion. 

(iv) The owner or operator is no 
longer required to submit the items 
specified in this paragraph (f)(2) of this 
section or comply with the require-
ments of this paragraph (f) when: 

(A) The owner or operator sub-
stitutes alternate financial assurance 
as specified in this section that is not 
subject to these recordkeeping and re-
porting requirements; or 

(B) The Regional Administrator re-
leases the owner or operator from the 
requirements of this section in accord-
ance with paragraph (j) of this section. 

(v) An owner or operator who no 
longer meets the requirements of para-
graph (f)(1) of this section cannot use 
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the financial test to demonstrate fi-
nancial assurance. Instead an owner or 
operator who no longer meets the re-
quirements of paragraph (f)(1) of this 
section, must: 

(A) Send notice to the Regional Ad-
ministrator of intent to establish alter-
nate financial assurance as specified in 
this section. The owner or operator 
must send this notice by certified mail 
within 90 days following the close the 
owner or operator’s fiscal year for 
which the year-end financial data show 
that the owner or operator no longer 
meets the requirements of this section. 

(B) Provide alternative financial as-
surance within 120 days after the end of 
such fiscal year. 

(vi) The Regional Administrator 
may, based on a reasonable belief that 
the owner or operator may no longer 
meet the requirements of paragraph 
(f)(1) of this section, require at any 
time the owner or operator to provide 
reports of its financial condition in ad-
dition to or including current financial 
test documentation as specified in 
paragraph (f)(2) of this section. If the 
Regional Administrator finds that the 
owner or operator no longer meets the 
requirements of paragraph (f)(1) of this 
section, the owner or operator must 
provide alternate financial assurance 
that meets the requirements of this 
section. 

(g) Corporate Guarantee. (1) An owner 
or operator may meet the requirements 
of this section by obtaining a written 
guarantee. The guarantor must be the 
direct or higher-tier parent corporation 
of the owner or operator, a firm whose 
parent corporation is also the parent 
corporation of the owner or operator, 
or a firm with a ‘‘substantial business 
relationship’’ with the owner or oper-
ator. The guarantor must meet the re-
quirements for owners or operators in 
paragraph (f) of this section and must 
comply with the terms of the guar-
antee. The wording of the guarantee 
must be identical to the wording in 40 
CFR 264.151(h). The certified copy of 
the guarantee must accompany the let-
ter from the guarantor’s chief financial 
officer and accountants’ opinions. If 
the guarantor’s parent corporation is 
also the parent corporation of the 
owner or operator, the letter from the 
guarantor’s chief financial officer must 

describe the value received in consider-
ation of the guarantee. If the guar-
antor is a firm with a ‘‘substantial 
business relationship’’ with the owner 
or operator, this letter must describe 
this ‘‘substantial business relation-
ship’’ and the value received in consid-
eration of the guarantee. 

(2) For a new facility, the guarantee 
must be effective and the guarantor 
must submit the items in paragraph 
(g)(1) of this section and the items 
specified in paragraph (f)(2)(i) of this 
section to the Regional Administrator 
at least 60 days before the owner or op-
erator places waste in the facility. 

(3) The terms of the guarantee must 
provide that: 

(i) If the owner or operator fails to 
perform closure at a facility covered by 
the guarantee, the guarantor will: 

(A) Perform, or pay a third party to 
perform closure (performance guar-
antee); or 

(B) Establish a fully funded trust 
fund as specified in paragraph (a) of 
this section in the name of the owner 
or operator (payment guarantee). 

(ii) The guarantee will remain in 
force for as long as the owner or oper-
ator must comply with the applicable 
financial assurance requirements of 
this subpart unless the guarantor sends 
prior notice of cancellation by certified 
mail to the owner or operator and to 
the Regional Administrator. Cancella-
tion may not occur, however, during 
the 120 days beginning on the date of 
receipt of the notice of cancellation by 
both the owner or operator and the Re-
gional Administrator as evidenced by 
the return receipts. 

(iii) If notice of cancellation is given, 
the owner or operator must, within 90 
days following receipt of the cancella-
tion notice by the owner or operator 
and the Regional Administrator, ob-
tain alternate financial assurance, and 
submit documentation for that alter-
nate financial assurance to the Re-
gional Administrator. If the owner or 
operator fails to provide alternate fi-
nancial assurance and obtain the writ-
ten approval of such alternative assur-
ance from the Regional Administrator 
within the 90-day period, the guarantor 
must provide that alternate assurance 
in the name of the owner or operator 
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and submit the necessary documenta-
tion for the alternative assurance to 
the Regional Administrator within 120 
days of the cancellation notice. 

(4) If a corporate guarantor no longer 
meets the requirements of paragraph 
(f)(1) of this section, the owner or oper-
ator must, within 90 days, obtain alter-
native assurance, and submit the as-
surance to the Regional Administrator 
for approval. If the owner or operator 
fails to provide alternate financial as-
surance within the 90-day period, the 
guarantor must provide that alternate 
assurance within the next 30 days, and 
submit it to the Regional Adminis-
trator for approval. 

(5) The guarantor is no longer re-
quired to meet the requirements of this 
paragraph (g) when: 

(i) The owner or operator substitutes 
alternate financial assurance as speci-
fied in this section; or 

(ii) The owner or operator is released 
from the requirements of this section 
in accordance with paragraph (j) of this 
section. 

(h) Use of Multiple Financial Mecha-
nisms. An owner or operator may use 
more than one mechanism at a par-
ticular facility to satisfy the require-
ments of this section. The acceptable 
mechanisms are trust funds, surety 
bonds guaranteeing payment into a 
trust fund, letters of credit, insurance, 
the financial test, and the guarantee, 
except owners or operators cannot 
combine the financial test with the 
guarantee. The mechanisms must be as 
specified in paragraphs (a), (b), (d), (e), 
(f), and (g) respectively of this section, 
except it is the combination of mecha-
nisms rather than a single mechanism 
that must provide assurance for an 
amount at least equal to the cost esti-
mate. If an owner or operator uses a 
trust fund in combination with a sur-
ety bond or letter of credit, he may use 
the trust fund as the standby trust for 
the other mechanisms. A single trust 
fund can be established for two or more 
mechanisms. The Regional Adminis-
trator may use any or all of the mecha-
nisms to provide for closure of the fa-
cility. 

(i) Use of a financial mechanism for 
multiple facilities. An owner or operator 
may use a financial mechanism for 

multiple facilities, as specified in 
§ 264.143(h) of this chapter. 

(j) Release of the owner or operator 
from the requirements of this section. 
Within 60 days after receiving certifi-
cations from the owner or operator and 
an independent registered professional 
engineer that final closure has been 
completed in accordance with the ap-
proved closure plan, the Regional Ad-
ministrator will notify the owner or 
operator in writing that the owner or 
operator is no longer required by this 
section to maintain financial assur-
ance for final closure of the facility, 
unless the Regional Administrator has 
reason to believe that final closure has 
not been completed in accordance with 
the approved closure plan. The Re-
gional Administrator shall provide the 
owner or operator with a detailed writ-
ten statement of any such reasons to 
believe that closure has not been con-
ducted in accordance with the approved 
closure plan. 

§ 267.144–267.146 [Reserved] 

§ 267.147 Liability requirements. 

(a) Coverage for sudden accidental oc-
currences. An owner or operator of a 
hazardous waste treatment or storage 
facility, or a group of such facilities, 
must demonstrate financial responsi-
bility for bodily injury and property 
damage to third parties caused by sud-
den accidental occurrences arising 
from operations of the facility or group 
of facilities. The owner or operator 
must have and maintain liability cov-
erage for sudden accidental occur-
rences in the amount of at least $1 mil-
lion per occurrence with an annual ag-
gregate of at least $2 million, exclusive 
of legal defense costs. This liability 
coverage may be demonstrated as spec-
ified in paragraphs (a)(1) through (a)(7) 
of this section: 

(1) Trust fund for liability coverage. An 
owner or operator may meet the re-
quirements of this section by obtaining 
a trust fund for liability coverage as 
specified in 40 CFR 264.147(j). 

(2) Surety bond for liability coverage. 
An owner or operator may meet the re-
quirements of this section by obtaining 
a surety bond for liability coverage as 
specified in 40 CFR 264.147(i). 
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(3) Letter of credit for liability coverage. 
An owner or operator may meet the re-
quirements of this section by obtaining 
a letter of credit for liability coverage 
as specified in 40 CFR 264.147(h). 

(4) Insurance for liability coverage. An 
owner or operator may meet the re-
quirements of this section by obtaining 
liability insurance as specified in 40 
CFR 264.147(a)(1). 

(5) Financial test for liability coverage. 
An owner or operator may meet the re-
quirements of this section by passing a 
financial test as specified in paragraph 
(f) of this section. 

(6) Guarantee for liability coverage. An 
owner or operator may meet the re-
quirements of this section by obtaining 
a guarantee as specified in paragraph 
(g) of this section. 

(7) Combination of mechanisms. An 
owner or operator may demonstrate 
the required liability coverage through 
the use of combinations of mechanisms 
as allowed by 40 CFR 264.147(a)(6). 

(8) An owner or operator shall notify 
the Regional Administrator in writing 
within 30 days whenever: 

(i) A claim results in a reduction in 
the amount of financial assurance for 
liability coverage provided by a finan-
cial instrument authorized in para-
graphs (a)(1) through (a)(7) of this sec-
tion; or 

(ii) A Certification of Valid Claim for 
bodily injury or property damages 
caused by a sudden accidental occur-
rence arising from the operation of a 
hazardous waste treatment, storage, or 
disposal facility is entered between the 
owner or operator and third-party 
claimant for liability coverage under 
paragraphs (a)(1) through (a)(7) of this 
section; or 

(iii) A final court order establishing a 
judgment for bodily injury or property 
damage caused by a sudden accidental 
occurrence arising from the operation 
of a hazardous waste treatment, stor-
age, or disposal facility is issued 
against the owner or operator or an in-
strument that is providing financial as-
surance for liability coverage under 
paragraphs (a)(1) through (a)(7) of this 
section. 

(b)–(d) [Reserved] 
(e) Period of coverage. Within 60 days 

after receiving certifications from the 
owner or operator and an independent 

registered professional engineer that 
final closure has been completed in ac-
cordance with the approved closure 
plan, the Regional Administrator will 
notify the owner or operator in writing 
that he is no longer required by this 
section to maintain liability coverage 
from that facility, unless the Regional 
Administrator has reason to believe 
that closure has not been in accordance 
with the approved closure plan. 

(f) Financial test for Liability Coverage. 
An owner or operator that satisfies the 
requirements of this paragraph (f) may 
demonstrate financial assurance for li-
ability up to the amount specified in 
this paragraph (f): 

(1) Financial component. (i) If using 
the financial test for only liability cov-
erage, the owner or operator must have 
tangible net worth greater than the 
sum of the liability coverage to be 
demonstrated by this test plus $10 mil-
lion. 

(ii) The owner or operator must have 
assets located in the United States 
amounting to at least the amount of li-
ability covered by this financial test. 

(iii) An owner or operator who is 
demonstrating coverage for liability 
and any other environmental obliga-
tions, including closure under 
§ 267.143(f), through a financial test 
must meet the requirements of 
§ 267.143(f). 

(2) Recordkeeping and reporting re-
quirements. 

(i) The owner or operator must sub-
mit the following items to the Re-
gional Administrator: 

(A) A letter signed by the owner’s or 
operator’s chief financial officer that 
provides evidence demonstrating that 
the firm meets the conditions of para-
graphs (f)(1)(i) and (f)(1)(ii) of this sec-
tion. If the firm is providing only li-
ability coverage through a financial 
test for a facility or facilities with a 
permit under § 267, the letter should use 
the wording in § 267.151(b). If the firm is 
providing only liability coverage 
through a financial test for facilities 
regulated under § 267 and also § 264 or 
§ 265, it should use the letter in 
§ 264.151(g). If the firm is providing li-
ability coverage through a financial 
test for a facility or facilities with a 
permit under § 267, and it assures clo-
sure costs or any other environmental 
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obligations through a financial test, it 
must use the letter in § 267.151(a) for 
the facilities issued a permit under 
§ 267. 

(B) A copy of the independent cer-
tified public accountant’s unqualified 
opinion of the owner’s or operator’s fi-
nancial statements for the latest com-
pleted fiscal year. To be eligible to use 
the financial test, the owner’s or opera-
tor’s financial statements must receive 
an unqualified opinion from the inde-
pendent certified public accountant. 
An adverse opinion, disclaimer of opin-
ion, or other qualified opinion will be 
cause for disallowance, with the poten-
tial exception for qualified opinions 
provided in the next sentence. The Re-
gional Administrator may evaluate 
qualified opinions on a case-by-case 
basis and allow use of the financial test 
in cases where the Regional Adminis-
trator deems that the matters which 
form the basis for the qualification are 
insufficient to warrant disallowance of 
the test. If the Regional Administrator 
does not allow use of the test, the 
owner or operator must provide alter-
nate financial assurance that meets 
the requirements of this section 
(§ 267.147) within 30 days after the noti-
fication of disallowance. 

(C) If the chief financial officer’s let-
ter providing evidence of financial as-
surance includes financial data show-
ing that the owner or operator satisfies 
paragraphs (f)(1)(i) and (ii) of this sec-
tion that are different from data in the 
audited financial statements referred 
to in paragraph (f)(2)(i)(B) of this sec-
tion or any other audited financial 
statement or data filed with the SEC, 
then a special report from the owner’s 
or operator’s independent certified pub-
lic accountant to the owner or operator 
is required. The special report shall be 
based upon an agreed upon procedures 
engagement in accordance with profes-
sional auditing standards and shall de-
scribe the procedures performed in 
comparing the data in the chief finan-
cial officer’s letter derived from the 
independently audited, year-end finan-
cial statements for the latest fiscal 
year with the amounts in such finan-
cial statements, the findings of that 
comparison, and the reasons for any 
differences. 

(ii) The owner or operator of a new 
facility must submit the items speci-
fied in paragraph (f)(2)(i) of this section 
to the Regional Administrator at least 
60 days before placing waste in the fa-
cility. 

(iii) After the initial submission of 
items specified in paragraph (f)(2)(i) of 
this section, the owner or operator 
must send updated information to the 
Regional Administrator within 90 days 
following the close of the owner or op-
erator’s fiscal year. The Regional Ad-
ministrator may provide up to an addi-
tional 45 days for an owner or operator 
who can demonstrate that 90 days is in-
sufficient time to acquire audited fi-
nancial statements. The updated infor-
mation must consist of all items speci-
fied in paragraph (f)(2)(i) of this sec-
tion. 

(iv) The owner or operator is no 
longer required to submit the items 
specified in this paragraph (f)(2) or 
comply with the requirements of this 
paragraph (f) when: 

(A) The owner or operator sub-
stitutes alternate financial assurance 
as specified in this section that is not 
subject to these recordkeeping and re-
porting requirements; or 

(B) The Regional Administrator re-
leases the owner or operator from the 
requirements of this section in accord-
ance with paragraph (j) of this section. 

(v) An owner or operator who no 
longer meets the requirements of para-
graph (f)(1) of this section cannot use 
the financial test to demonstrate fi-
nancial assurance. An owner or oper-
ator who no longer meets the require-
ments of paragraph (f)(1) of this sec-
tion, must: 

(A) Send notice to the Regional Ad-
ministrator of intent to establish alter-
nate financial assurance as specified in 
this section. The owner or operator 
must send this notice by certified mail 
within 90 days following the close of 
the owner or operator’s fiscal year for 
which the year-end financial data show 
that the owner or operator no longer 
meets the requirements of this section. 

(B) Provide alternative financial as-
surance within 120 days after the end of 
such fiscal year. 

(vi) The Regional Administrator 
may, based on a reasonable belief that 
the owner or operator may no longer 
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meet the requirements of paragraph 
(f)(1) of this section, require at any 
time the owner or operator to provide 
reports of its financial condition in ad-
dition to or including current financial 
test documentation as specified in 
paragraph (f)(2) of this section. If the 
Regional Administrator finds that the 
owner or operator no longer meets the 
requirements of paragraph (f)(1) of this 
section, the owner or operator must 
provide alternate financial assurance 
that meets the requirements of this 
section. 

(g) Guarantee for liability coverage. (1) 
Subject to paragraph (g)(2) of this sec-
tion, an owner or operator may meet 
the requirements of this section by ob-
taining a written guarantee, herein-
after referred to as ‘‘guarantee.’’ The 
guarantor must be the direct or higher- 
tier parent corporation of the owner or 
operator, a firm whose parent corpora-
tion is also the parent corporation of 
the owner or operator, or a firm with a 
‘‘substantial business relationship’’ 
with the owner or operator. The guar-
antor must meet the requirements for 
owners or operators in paragraphs (f)(1) 
through (f)(3) of this section. The word-
ing of the guarantee must be identical 
to the wording specified in 40 CFR 
264.151(h)(2). A certified copy of the 
guarantee must accompany the items 
sent to the Regional Administrator as 
specified in paragraph (f)(2) of this sec-
tion. One of these items must be the 
letter from the guarantor’s chief finan-
cial officer. If the guarantor’s parent 
corporation is also the parent corpora-
tion of the owner or operator, this let-
ter must describe the value received in 
consideration of the guarantee. If the 
guarantor is a firm with a ‘‘substantial 
business relationship’’ with the owner 
or operator, this letter must describe 
this ‘‘substantial business relation-
ship’’ and the value received in consid-
eration of the guarantee. 

(i) If the owner or operator fails to 
satisfy a judgment based on a deter-
mination of liability for bodily injury 
or property damage to third parties 
caused by sudden accidental occur-
rences arising from the operation of fa-
cilities covered by this corporate guar-
antee, or fails to pay an amount agreed 
to in settlement of claims arising from 
or alleged to arise from such injury or 

damage, the guarantor will do so up to 
the limits of coverage. 

(ii) [Reserved] 
(2)(i) In the case of corporations in-

corporated in the United States, a 
guarantee may be used to satisfy the 
requirements of this section only if the 
Attorneys General or Insurance Com-
missioners of the State in which the 
guarantor is incorporated, and each 
State in which a facility covered by the 
guarantee is located, have submitted a 
written statement to EPA that a guar-
antee executed as described in this sec-
tion and 40 CFR 264.151(h)(2) is a legally 
valid and enforceable obligation in 
that State. 

(ii) In the case of corporations incor-
porated outside the United States, a 
guarantee may be used to satisfy the 
requirements of this section only if: 

(A) The non-U.S. corporation has 
identified a registered agent for service 
of process in each State in which a fa-
cility covered by the guarantee is lo-
cated and in the State in which it has 
its principal place of business; and 

(B) The Attorney General or Insur-
ance Commissioner of each State in 
which a facility covered by the guar-
antee is located and the State in which 
the guarantor corporation has its prin-
cipal place of business, has submitted a 
written statement to EPA that a guar-
antee executed as described in this sec-
tion and 40 CFR 264.151(h)(2) is a legally 
valid and enforceable obligation in 
that State. 

§ 267.148 Incapacity of owners or oper-
ators, guarantors, or financial insti-
tutions. 

(a) An owner or operator must notify 
the Regional Administrator by cer-
tified mail of the commencement of a 
voluntary or involuntary proceeding 
under Title 11 (Bankruptcy), U.S. Code, 
naming the owner or operator as debt-
or, within 10 days after commencement 
of the proceeding. A guarantor of a cor-
porate guarantee as specified in 
§§ 267.143(g) and 267.147 (g) must make 
such a notification if he is named as 
debtor, as required under the terms of 
the corporate guarantee (§ 264.151(h)). 

(b) An owner or operator who fulfills 
the requirements of § 267.143 or § 267.147 
by obtaining a trust fund, surety bond, 
letter of credit, or insurance policy 
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will be deemed to be without the re-
quired financial assurance or liability 
coverage in the event of bankruptcy of 
the trustee or issuing institution, or a 
suspension or revocation of the author-
ity of the trustee institution to act as 
trustee or of the institution issuing the 
surety bond, letter of credit, or insur-
ance policy to issue such instruments. 
The owner or operator must establish 
other financial assurance or liability 
coverage within 60 days after such an 
event. 

§ 267.149 [Reserved] 

§ 267.150 State assumption of responsi-
bility. 

(a) If a State either assumes legal re-
sponsibility for an owner’s or opera-
tor’s compliance with the closure care 
or liability requirements of this part or 
assures that funds will be available 
from State sources to cover those re-
quirements, the owner or operator will 
be in compliance with the require-
ments of § 267.143 or § 267.147 if the Re-
gional Administrator determines that 
the State’s assumption of responsi-
bility is at least equivalent to the fi-
nancial mechanisms specified in this 
subpart. The Regional Administrator 
will evaluate the equivalency of State 
guarantees principally in terms of: Cer-
tainty of the availability of funds for 
the required closure care activities or 
liability coverage; and the amount of 
funds that will be made available. The 
Regional Administrator may also con-
sider other factors as he deems appro-
priate. The owner or operator must 
submit to the Regional Administrator 
a letter from the State describing the 
nature of the State’s assumption of re-
sponsibility together with a letter from 
the owner or operator requesting that 
the State’s assumption of responsi-
bility be considered acceptable for 
meeting the requirements of this sub-
part. The letter from the State must 
include, or have attached to it, the fol-
lowing information: The facility’s EPA 
Identification Number, name, and ad-
dress, and the amount of funds for clo-
sure care or liability coverage that are 
guaranteed by the State. The Regional 
Administrator will notify the owner or 
operator of his determination regard-
ing the acceptability of the State’s 

guarantee in lieu of financial mecha-
nisms specified in this subpart. The Re-
gional Administrator may require the 
owner or operator to submit additional 
information as is deemed necessary to 
make this determination. Pending this 
determination, the owner or operator 
will be deemed to be in compliance 
with the requirements of § 267.143 or 
§ 267.147, as applicable. 

(b) If a State’s assumption of respon-
sibility is found acceptable as specified 
in paragraph (a) of this section except 
for the amount of funds available, the 
owner or operator may satisfy the re-
quirements of this subpart by use of 
both the State’s assurance and addi-
tional financial mechanisms as speci-
fied in this subpart. The amount of 
funds available through the State and 
Federal mechanisms must at least 
equal the amount required by this sub-
part. 

§ 267.151 Wording of the instruments. 
(a) The chief financial officer of an 

owner or operator of a facility with a 
standardized permit who uses a finan-
cial test to demonstrate financial as-
surance for that facility must complete 
a letter as specified in § 267.143(f) of this 
chapter. The letter must be worded as 
follows, except that instructions in 
brackets are to be replaced with the 
relevant information and the brackets 
deleted: 

I am the chief financial officer of [name 
and address of firm]. This letter is in support 
of this firm’s use of the financial test to 
demonstrate financial assurance for closure 
costs, as specified in [insert ‘‘subpart H of 40 
CFR part 267’’ or the citation to the cor-
responding state regulation]. This firm 
qualifies for the financial test on the basis of 
having [insert ‘‘a current rating for its sen-
ior unsecured debt of AAA, AA, A, or BBB as 
issued by Standard and Poor’s or Aaa, Aa, A 
or Baa as issued by Moody’s’’ or ‘‘a ratio of 
less than 1.50 comparing total liabilities to 
net worth’’ or ‘‘a ratio of greater than 0.10 
comparing the sum of net income plus depre-
ciation, depletion and amortization, minus 
$10 million, to total liabilities.’’] 

This firm [insert ‘‘is required’’ or ‘‘is not 
required’’] to file a Form 10K with the Secu-
rities and Exchange Commission (SEC) for 
the latest fiscal year. 

The fiscal year of this firm ends on 
[month, day]. The figures for the following 
items marked with an asterisk are derived 
from this firm’s independently audited, year- 
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end financial statements for the latest com-
pleted fiscal year, ended [date]. 
[If this firm qualifies on the basis of its bond 
rating fill in the requested information: 
‘‘This firm has a rating of its senior unse-
cured debt of’’ [insert the bond rating] 
‘‘from’’ [insert ‘‘Standard and Poor’s’’ or 
‘‘Moody’s’’]. Complete Line 1. Total Liabil-
ities below and then skip the remaining 
questions in the next section and resume 
completing the form at the section entitled 
Obligations Covered by a Financial Test or Cor-
porate Guarantee.] 
[If this firm qualifies for the financial test 
on the basis of its ratio of liabilities to net 
worth, or sum of income, depreciation, deple-
tion, and amortization to net worth, please 
complete the following section.] 

*1. Total Liabilities .... $lllll 

*2. Net Worth .............. $lllll 

*3. Net Income ............ $lllll 

*4. Depreciation .......... $lllll 

*5. Depletion (if appli-
cable) ....................... $lllll 

*6. Amortization ......... $lllll 

*7. Sum of Lines 3., 4., 
5. & 6 ........................ $lllll 

[If the above figures are taken directly from 
the most recent audited financial statements 
for this firm insert ‘‘The above figures are 
taken directly from the most recent audited 
financial statements for this firm.’’ If they 
are not, insert ‘‘The following items are not 
taken directly from the firms most recent 

audited financial statements’’ [insert the 
numbers of the items and attach an expla-
nation of how they were derived.] 

[Complete the following calculations] 

8. Line 1. ÷ Line 2. = .... lllll 

9. Line 7. ÷ Line 1. = .... lllll 

Is Line 8. less than 1.5? ll Yes 
llNo 

Is Line 9 greater than 
0.10? .......................... ll Yes 

llNo 

[If you did not answer Yes to either of these 
two questions, you cannot use the financial 
test and need not complete this letter. In-
stead, you must notify the permitting au-
thority for the facility that you intend to es-
tablish alternate financial assurance as spec-
ified in 40 CFR 267.143. The owner or operator 
must send this notice by certified mail with-
in 90 days following the close of the owner or 
operator’s fiscal year for which the year-end 
financial data show that the owner or oper-
ator no longer meets the requirements of 
this section. The owner or operator must 
also provide alternative financial assurance 
within 120 days after the end of such fiscal 
year.] 

Obligations Covered by a Financial Test or 
Corporate Guarantee 

[On the following lines list all obligations 
that are covered by a financial test or a cor-
porate guarantee extended by your firm. You 
may add additional lines and leave blank en-
tries that do not apply to your situation.] 
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Any financial assurance required under, or 
as part of an action undertaken under, the 

Comprehensive Environmental Response, 
Compensation, and Liability Act. 

Site name State Amount 

llllllllllllllllllllllllllllllll lllll $llll 

Any other environmental obligations that 
are assured through a financial test. 

Name Amount 

llllllll $llll 

*10. Total of all 
amounts $llll 

*11. Line 10 + $10,000,000 
= $llll 

*12. Total Assets $llll 

*13. Intangible Assets $llll 

*14. Tangible Assets 
(Line 12.¥Line 13) $llll 

*15. Tangible Net 
Worth (Line 
14.¥Line 1.) $llll 

*16. Assets in the 
United States $llll 

Is Line 15 greater than 
Line 11? llYes 

llNo 
Is Line 16 no less than 

Line 10? llYes 
llNo 

[You must be able to answer Yes to both 
these questions to use the financial test for 
this facility.] 

I hereby certify that the wording of this 
letter is identical to the wording specified in 
40 CFR 267.151 as such regulations were con-
stituted on the date shown immediately 
below. 

[Signature] lllllllllllllllll

[Name] lllllllllllllllllll

[Title] llllllllllllllllllll

[Date] llllllllllllllllllll

[After completion, a signed copy of the form 
must be sent to the permitting authority of 
the state or territory where the facility is lo-
cated. In addition, a signed copy must be 
sent to every authority who (1) requires a 
demonstration through a financial test for 
each of the other obligations in the letter 
that are assured through a financial test, or 
(2) accepts a guarantee for an obligation list-
ed in this letter.] 

(b) The chief financial officer of an 
owner or operator of a facility with a 
standardized permit who use a finan-
cial test to demonstrate financial as-
surance only for third party liability 
for that (or other standardized permit) 
facility(ies) must complete a letter as 
specified in Section 267.147(f) of this 
chapter. The letter must be worded as 
follows, except that instructions in 
brackets are to be replaced with the 
relevant information and the brackets 
deleted: 

I am the chief financial officer of [name 
and address of firm]. This letter is in support 
of this firm’s use of the financial test to 
demonstrate financial assurance for third 
party liability, as specified in [insert ‘‘sub-
part H of 40 CFR part 267’’ or the citation to 
the corresponding state regulation]. This 
firm qualifies for the financial test on the 
basis of having tangible net worth of at least 
$10 million more than the amount of liability 
coverage and assets in the United States of 
at least the amount of liability coverage. 

This firm [insert ‘‘is required’’ or ‘‘is not 
required’’] to file a Form 10K with the Secu-
rities and Exchange Commission (SEC) for 
the latest fiscal year. 

The fiscal year of this firm ends on 
[month, day]. The figures for the following 
items marked with an asterisk are derived 
from this firm’s independently audited, year- 
end financial statements for the latest com-
pleted fiscal year, ended [date]. 
[Please complete the following section.] 

*1. Total Assets ........... $llll 

*2. Intangible Assets ... $llll 

*3. Tangible Assets 
(Line 1¥Line 2) ........ $llll 

*4. Total Liabilities .... $llll 

5. Tangible Net Worth 
(Line 3¥Line 4) ........ $llll 

*6. Assets in the 
United States ........... $llll 

7. Amount of liability 
coverage ................... $llll 

Is Line 5 At least $10 
million greater than 
Line 7? ..................... llYes 

ll No 
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Is Line 6 at least equal 
to Line 7? ................. llYes 

ll No 

[You must be able to answer Yes to both 
these questions to use the financial test for 
this facility.] 

I hereby certify that the wording of this 
letter is identical to the wording specified in 
40 CFR 267.151 as such regulations were con-
stituted on the date shown immediately 
below. 

[Signature] lllllllllllllllll

[Name] lllllllllllllllllll

[Title] llllllllllllllllllll

[Date] llllllllllllllllllll

[After completion, a signed copy of the form 
must be sent to the permitting authority of 
the state or territory where the facility(ies) 
is(are) located.] 

Subpart I—Use and Management 
of Containers 

§ 267.170 Does this subpart apply to 
me? 

This subpart applies to you if you 
own or operate a facility that treats or 
stores hazardous waste in containers 
under a 40 CFR part 270 subpart J 
standardized permit, except as provided 
in § 267.1(b). 

§ 267.171 What standards apply to the 
containers? 

Standards apply to the condition of 
the containers, to the compatibility of 
waste with the containers, and to the 
management of the containers. 

(a) Condition of containers. If a con-
tainer holding hazardous waste is not 
in good condition (for example, it ex-
hibits severe rusting or apparent struc-
tural defects) or if it begins to leak, 
you must either: 

(1) Transfer the hazardous waste 
from this container to a container that 
is in good condition; or 

(2) Manage the waste in some other 
way that complies with the require-
ments of this part. 

(b) Compatibility of waste with con-
tainers. To ensure that the ability of 
the container to contain the waste is 
not impaired, you must use a container 
made of or lined with materials that 

are compatible and will not react with 
the hazardous waste to be stored. 

(c) Management of containers. (1) 
You must always keep a container 
holding hazardous waste closed during 
storage, except when you add or re-
move waste. 

(2) You must never open, handle, or 
store a container holding hazardous 
waste in a manner that may rupture 
the container or cause it to leak. 

§ 267.172 What are the inspection re-
quirements? 

At least weekly, you must inspect 
areas where you store containers, look-
ing for leaking containers and for dete-
rioration of containers and the con-
tainment system caused by corrosion 
or other factors. 

§ 267.173 What standards apply to the 
container storage areas? 

(a) You must design and operate a 
containment system for your container 
storage areas according to the require-
ments in paragraph (b) of this section, 
except as otherwise provided by para-
graph (c) of this section. 

(b) The design and operating require-
ments for a containment system are: 

(1) A base must underlie the con-
tainers that is free of cracks or gaps 
and is sufficiently impervious to con-
tain leaks, spills, and accumulated pre-
cipitation until the collected material 
is detected and removed. 

(2) The base must be sloped or the 
containment system, must be other-
wise designed and operated to drain 
and remove liquids resulting from 
leaks, spills, or precipitation, unless 
the containers are elevated or are oth-
erwise protected from contact with ac-
cumulated liquids. 

(3) The containment system must 
have sufficient capacity to contain 10% 
of the volume of containers, or the vol-
ume of the largest container, which-
ever is greater. This requirement does 
not apply to containers that do not 
contain free liquids. 

(4) You must prevent run-on into the 
containment system unless the collec-
tion system has sufficient excess ca-
pacity, in addition to that required in 
paragraph (b)(3) of this section, to con-
tain the liquid. 
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(5) You must remove any spilled or 
leaked waste and accumulated precipi-
tation from the sump or collection area 
as promptly as is necessary to prevent 
overflow of the collection system. 

(c) Except as provided in paragraph 
(d) of this section, you do not need a 
containment system as defined in para-
graph (b) of this section for storage 
areas that store containers holding 
only wastes with no free liquids, if: 

(1) The storage area is sloped or is 
otherwise designed and operated to 
drain and remove liquid resulting from 
precipitation; or 

(2) The containers are elevated or are 
otherwise protected from contact with 
accumulated liquid. 

(d) You must have a containment 
system defined by paragraph (b) of this 
section for storage areas that store 
containers holding FO20, FO21, FO22, 
FO23, FO26, and FO27 wastes, even if 
the wastes do not contain free liquids. 

§ 267.174 What special requirements 
must I meet for ignitable or reac-
tive waste? 

You must locate containers holding 
ignitable or reactive waste at least 15 
meters (50 feet) from your facility 
property line. You must also follow the 
general requirements for ignitable or 
reactive wastes that are specified in 
§ 267.17(a). 

§ 267.175 What special requirements 
must I meet for incompatible 
wastes? 

(a) You must not place incompatible 
wastes, or incompatible wastes and ma-
terials (see appendix V to 40 CFR part 
264 for examples), in the same con-
tainer, unless you comply with 
§ 267.17(b). 

(b) You must not place hazardous 
waste in an unwashed container that 
previously held an incompatible waste 
or material. 

(c) You must separate a storage con-
tainer holding a hazardous waste that 
is incompatible with any waste or with 
other materials stored nearby in other 
containers, piles, open tanks, or sur-
face impoundments from the other ma-
terials, or protect the containers by 
means of a dike, berm, wall, or other 
device. 

§ 267.176 What must I do when I want 
to stop using the containers? 

You must remove all hazardous 
waste and hazardous waste residues 
from the containment system. You 
must decontaminate or remove re-
maining containers, liners, bases, and 
soil containing, or contaminated with, 
hazardous waste or hazardous waste 
residues. 

§ 267.177 What air emission standards 
apply? 

You must manage all hazardous 
waste placed in a container according 
to the requirements of subparts AA, 
BB, and CC of 40 CFR part 264. Under a 
standardized permit, the following con-
trol devices are permissible: Thermal 
vapor incinerator, catalytic vapor in-
cinerator, flame, boiler, process heater, 
condenser, and carbon absorption unit. 

Subpart J—Tank Systems 

§ 267.190 Does this subpart apply to 
me? 

This subpart applies to you if you 
own or operate a facility that treats or 
stores hazardous waste in above-ground 
or on-ground tanks under a 40 CFR part 
270 subpart J standardized permit, ex-
cept as provided in § 267.1(b). 

(a) You do not have to meet the sec-
ondary containment requirements in 
§ 267.195 if your tank systems do not 
contain free liquids and are situated in-
side a building with an impermeable 
floor. You must demonstrate the ab-
sence or presence of free liquids in the 
stored/treated waste, using Method 
9095B (Paint Filter Liquids Test) as de-
scribed in ‘‘Test Methods for Evalu-
ating Solid Waste, Physical/Chemical 
Methods,’’ EPA Publication SW–846, as 
incorporated by reference in 40 CFR 
260.11. 

(b) You do not have to meet the sec-
ondary containment requirements of 
§ 267.195(a) if your tank system, includ-
ing sumps, as defined in 40 CFR 260.10, 
is part of a secondary containment sys-
tem to collect or contain releases of 
hazardous wastes. 
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§ 267.191 What are the required design 
and construction standards for new 
tank systems or components? 

You must ensure that the foundation, 
structural support, seams, connections, 
and pressure controls (if applicable) are 
adequately designed and that the tank 
system has sufficient structural 
strength, compatibility with the 
waste(s) to be stored or treated, and 
corrosion protection to ensure that it 
will not collapse, rupture, or fail. You 
must obtain a written assessment, re-
viewed and certified by an independent, 
qualified registered professional engi-
neer, following 40 CFR 270.11(d), attest-
ing that the tank system has sufficient 
structural integrity and is acceptable 
for the storing and treating of haz-
ardous waste. This assessment must in-
clude, at a minimum, the following in-
formation: 

(a) Design standard(s) for the con-
struction of tank(s) and/or the ancil-
lary equipment. 

(b) Hazardous characteristics of the 
waste(s) to be handled. 

(c) For new tank systems or compo-
nents in which the external shell of a 
metal tank or any external metal com-
ponent of the tank system will be in 
contact with the soil or with water, a 
determination by a corrosion expert of: 

(1) Factors affecting the potential for 
corrosion, such as: 

(i) Soil moisture content. 
(ii) Soil pH. 
(iii) Soil sulfides level. 
(iv) Soil resistivity. 
(v) Structure to soil potential. 
(vi) Existence of stray electric cur-

rent. 
(vii) Existing corrosion-protection 

measures (for example, coating, ca-
thodic protection). 

(2) The type and degree of external 
corrosion protection needed to ensure 
the integrity of the tank system during 
the use of the tank system or compo-
nent, consisting of one or more of the 
following: 

(i) Corrosion-resistant materials of 
construction such as special alloys, fi-
berglass reinforced plastic, etc. 

(ii) Corrosion-resistant coating (such 
as epoxy, fiberglass, etc.) with cathodic 
protection (for example, impressed cur-
rent or sacrificial anodes) and 

(iii) Electrical isolation devices such 
as insulating joints, flanges, etc. 

(d) Design considerations to ensure 
that: 

(1) Tank foundations will maintain 
the load of a full tank. 

(2) Tank systems will be anchored to 
prevent flotation or dislodgment where 
the tank system is placed in a satu-
rated zone, or is located within a seis-
mic fault zone subject to the standards 
of § 267.18(a). 

(3) Tank systems will withstand the 
effects of frost heave. 

§ 267.192 What handling and inspec-
tion procedures must I follow dur-
ing installation of new tank sys-
tems? 

(a) You must ensure that you follow 
proper handling procedures to prevent 
damage to a new tank system during 
installation. Before placing a new tank 
system or component in use, an inde-
pendent, qualified installation inspec-
tor or an independent, qualified, reg-
istered professional engineer, either of 
whom is trained and experienced in the 
proper installation of tank systems or 
components, must inspect the system 
for the presence of any of the following 
items: 

(1) Weld breaks. 
(2) Punctures. 
(3) Scrapes of protective coatings. 
(4) Cracks. 
(5) Corrosion. 
(6) Other structural damage or inad-

equate construction/installation. 
(b) You must remedy all discrep-

ancies before the tank system is placed 
in use. 

§ 267.193 What testing must I do? 

You must test all new tanks and an-
cillary equipment for tightness before 
you place them in use. If you find a 
tank system that is not tight, you 
must perform all repairs necessary to 
remedy the leak(s) in the system be-
fore you cover, enclose, or place the 
tank system into use. 

§ 267.194 What installation require-
ments must I follow? 

(a) You must support and protect an-
cillary equipment against physical 
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damage and excessive stress due to set-
tlement, vibration, expansion, or con-
traction. 

(b) You must provide the type and de-
gree of corrosion protection rec-
ommended by an independent corrosion 
expert, based on the information pro-
vided under § 267.191(c), to ensure the 
integrity of the tank system during use 
of the tank system. An independent 
corrosion expert must supervise the in-
stallation of a corrosion protection 
system that is field fabricated to en-
sure proper installation. 

(c) You must obtain, and keep at the 
facility, written statements by those 
persons required to certify the design 
of the tank system and to supervise the 
installation of the tank system as re-
quired in §§ 267.192, 267.193, and para-
graphs (a) and (b) of this section. The 
written statement must attest that the 
tank system was properly designed and 
installed and that you made repairs 
under §§ 267.192 and 267.193. These writ-
ten statements must also include the 
certification statement as required in 
40 CFR 270.11(d). 

§ 267.195 What are the secondary con-
tainment requirements? 

To prevent the release of hazardous 
waste or hazardous constituents to the 
environment, you must provide sec-
ondary containment that meets the re-
quirements of this section for all new 
and existing tank systems. 

(a) Secondary containment systems 
must be: 

(1) Designed, installed, and operated 
to prevent any migration of wastes or 
accumulated liquid out of the system 
to the soil, groundwater, or surface 
water at any time during the use of the 
tank system; and 

(2) Capable of detecting and col-
lecting releases and accumulated liq-
uids until the collected material is re-
moved. 

(b) To meet the requirements of para-
graph (a) of this section, secondary 
containment systems must be, at a 
minimum: 

(1) Constructed of or lined with mate-
rials that are compatible with the 
wastes(s) to be placed in the tank sys-
tem and must have sufficient strength 
and thickness to prevent failure owing 
to pressure gradients (including static 

head and external hydrological forces), 
physical contact with the waste to 
which it is exposed, climatic condi-
tions, and the stress of daily operation 
(including stresses from nearby vehic-
ular traffic). 

(2) Placed on a foundation or base ca-
pable of providing support to the sec-
ondary containment system, resistance 
to pressure gradients above and below 
the system, and capable of preventing 
failure due to settlement, compression, 
or uplift. 

(3) Provided with a leak-detection 
system that is designed and operated 
so that it will detect the failure of ei-
ther the primary or secondary contain-
ment structure or the presence of any 
release of hazardous waste or accumu-
lated liquid in the secondary contain-
ment system within 24 hours. 

(4) Sloped or otherwise designed or 
operated to drain and remove liquids 
resulting from leaks, spills, or precipi-
tation. You must remove spilled or 
leaked waste and accumulated precipi-
tation from the secondary containment 
system within 24 hours, or as promptly 
as possible, to prevent harm to human 
health and the environment. 

§ 267.196 What are the required de-
vices for secondary containment 
and what are their design, oper-
ating and installation require-
ments? 

(a) Secondary containment for tanks 
must include one or more of the fol-
lowing: 

(1) A liner (external to the tank). 
(2) A double-walled tank. 
(3) An equivalent device; you must 

maintain documentation of equiva-
lency at the facility. 

(b) External liner systems must be: 
(1) Designed or operated to contain 

100 percent of the capacity of the larg-
est tank within its boundary. 

(2) Designed or operated to prevent 
run-on or infiltration of precipitation 
into the secondary containment sys-
tem unless the collection system has 
sufficient excess capacity to contain 
run-on or infiltration. The additional 
capacity must be sufficient to contain 
precipitation from a 25-year, 24-hour 
rainfall event. 

(3) Free of cracks or gaps. 
(4) Designed and installed to sur-

round the tank completely and to 
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cover all surrounding earth likely to 
come into contact with the waste if the 
waste is released from the tank(s) (that 
is, capable of preventing lateral as well 
as vertical migration of the waste). 

(c) Double-walled tanks must be: 
(1) Designed as an integral structure 

(that is, an inner tank completely en-
veloped within an outer shell) so that 
any release from the inner tank is con-
tained by the outer shell. 

(2) Protected, if constructed of metal, 
from both corrosion of the primary 
tank interior and of the external sur-
face of the outer shell. 

(3) Provided with a built-in contin-
uous leak detection system capable of 
detecting a release within 24 hours. 

§ 267.197 What are the requirements 
for ancillary equipment? 

You must provide ancillary equip-
ment with secondary containment (for 
example, trench, jacketing, double- 
walled piping) that meets the require-
ments of § 267.195 (a) and (b), except for: 

(a) Above ground piping (exclusive of 
flanges, joints, valves, and other con-
nections) that are visually inspected 
for leaks on a daily basis; 

(b) Welded flanges, welded joints, and 
welded connections, that are visually 
inspected for leaks on a daily basis; 

(c) Sealless or magnetic coupling 
pumps and sealless valves, that are vis-
ually inspected for leaks on a daily 
basis; and 

(d) Pressurized above ground piping 
systems with automatic shut-off de-
vices (for example, excess flow check 
valves, flow metering shutdown de-
vices, loss of pressure actuated shut-off 
devices) that are visually inspected for 
leaks on a daily basis. 

§ 267.198 What are the general oper-
ating requirements for my tank sys-
tems? 

(a) You must not place hazardous 
wastes or treatment reagents in a tank 
system if they could cause the tank, its 
ancillary equipment, or the contain-
ment system to rupture, leak, corrode, 
or otherwise fail. 

(b) You must use appropriate con-
trols and practices to prevent spills 
and overflows from tank or contain-
ment systems. These include, at a min-
imum: 

(1) Spill prevention controls (for ex-
ample, check valves, dry disconnect 
couplings). 

(2) Overfill prevention controls (for 
example, level sensing devices, high 
level alarms, automatic feed cutoff, or 
bypass to a standby tank). 

(3) Sufficient freeboard in uncovered 
tanks to prevent overtopping by wave 
or wind action or by precipitation. 

(c) You must comply with the re-
quirements of § 267.200 if a leak or spill 
occurs in the tank system. 

§ 267.199 What inspection require-
ments must I meet? 

You must comply with the following 
requirements for scheduling, con-
ducting, and documenting inspections. 

(a) Develop and follow a schedule and 
procedure for inspecting overfill con-
trols. 

(b) Inspect at least once each oper-
ating day: 

(1) Aboveground portions of the tank 
system to detect corrosion or releases 
of waste. 

(2) Data gathered from monitoring 
and leak detection equipment (for ex-
ample, pressure or temperature gauges, 
monitoring wells) to ensure that the 
tank system is being operated accord-
ing to its design. 

(3) The construction materials and 
the area immediately surrounding the 
externally accessible portion of the 
tank system, including the secondary 
containment system (for example, 
dikes) to detect erosion or signs of re-
leases of hazardous waste (for example, 
wet spots, dead vegetation). 

(c) Inspect cathodic protection sys-
tems, if present, according to, at a 
minimum, the following schedule to 
ensure that they are functioning prop-
erly: 

(1) Confirm that the cathodic protec-
tion system is operating properly with-
in six months after initial installation 
and annually thereafter. 

(2) Inspect and/or test all sources of 
impressed current, as appropriate, at 
least every other month. 

(d) Document, in the operating 
record of the facility, an inspection of 
those items in paragraphs (a) through 
(c) of this section. 
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§ 267.200 What must I do in case of a 
leak or a spill? 

If there has been a leak or a spill 
from a tank system or secondary con-
tainment system, or if either system is 
unfit for use, you must remove the sys-
tem from service immediately, and you 
must satisfy the following require-
ments: 

(a) Immediately stop the flow of haz-
ardous waste into the tank system or 
secondary containment system and in-
spect the system to determine the 
cause of the release. 

(b) Remove the waste from the tank 
system or secondary containment sys-
tem. 

(1) If the release was from the tank 
system, you must, within 24 hours after 
detecting the leak, remove as much of 
the waste as is necessary to prevent 
further release of hazardous waste to 
the environment and to allow inspec-
tion and repair of the tank system to 
be performed. 

(2) If the material released was to a 
secondary containment system, you 
must remove all released materials 
within 24 hours or as quickly as pos-
sible to prevent harm to human health 
and the environment. 

(c) Immediately conduct a visual in-
spection of the release and, based upon 
that inspection: 

(1) Prevent further migration of the 
leak or spill to soils or surface water. 

(2) Remove, and properly dispose of, 
any visible contamination of the soil or 
surface water. 

(d) Report any release to the environ-
ment, except as provided in paragraph 
(d)(1) of this section, to the Regional 
Administrator within 24 hours of its 
detection. If you have reported the re-
lease pursuant to 40 CFR part 302, that 
report will satisfy this requirement. 

(1) You need not report on a leak or 
spill of hazardous waste if it is: 

(i) Less than or equal to a quantity of 
one (1) pound; and 

(ii) Immediately contained and 
cleaned up. 

(2) Within 30 days of detection of a 
release to the environment, you must 
submit a report to the Regional Ad-
ministrator containing the following 
information: 

(i) The likely route of migration of 
the release. 

(ii) The characteristics of the sur-
rounding soil (soil composition, geol-
ogy, hydrogeology, climate). 

(iii) The results of any monitoring or 
sampling conducted in connection with 
the release (if available). If sampling or 
monitoring data relating to the release 
are not available within 30 days, you 
must submit these data to the Re-
gional Administrator as soon as they 
become available. 

(iv) The proximity to downgradient 
drinking water, surface water, and pop-
ulated areas. 

(v) A description of response actions 
taken or planned. 

(e) Either close the system or make 
necessary repairs. 

(1) Unless you satisfy the require-
ments of paragraphs (e)(2) and (3) of 
this section, you must close the tank 
system according to § 267.201. 

(2) If the cause of the release was a 
spill that has not damaged the integ-
rity of the system, you may return the 
system to service as soon as you re-
move the released waste and make any 
necessary repairs. 

(3) If the cause of the release was a 
leak from the primary tank system 
into the secondary containment sys-
tem, you must repair the system before 
returning the tank system to service. 

(f) If you have made extensive repairs 
to a tank system in accordance with 
paragraph (e) of this section (for exam-
ple, installation of an internal liner; 
repair of a ruptured primary contain-
ment or secondary containment ves-
sel), you may not return the tank sys-
tem to service unless the repair is cer-
tified by an independent, qualified, reg-
istered, professional engineer in ac-
cordance with 40 CFR 270.11(d). 

(1) The engineer must certify that 
the repaired system is capable of han-
dling hazardous wastes without release 
for the intended life of the system. 

(2) You must submit this certifi-
cation to the Regional Administrator 
within seven days after returning the 
tank system to use. 

§ 267.201 What must I do when I stop 
operating the tank system? 

When you close a tank system, you 
must remove or decontaminate all 
waste residues, contaminated contain-
ment system components (liners, etc.), 
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contaminated soils, and structures and 
equipment contaminated with waste, 
and manage them as hazardous waste, 
unless 40 CFR 261.3(d) applies. The clo-
sure plan, closure activities, cost esti-
mates for closure, and financial respon-
sibility for tank systems must meet all 
of the requirements specified in sub-
parts G and H of this part. 

§ 267.202 What special requirements 
must I meet for ignitable or reac-
tive wastes? 

(a) You may not place ignitable or re-
active waste in tank systems, unless: 

(1) You treat, render, or mix the 
waste before or immediately after 
placement in the tank system so that: 

(i) You comply with § 267.17(b); and 
(ii) The resulting waste, mixture, or 

dissolved material no longer meets the 
definition of ignitable or reactive 
waste under § 261.21 or § 261.23 of this 
chapter; or 

(2) You store or treat the waste in 
such a way that it is protected from 
any material or conditions that may 
cause the waste to ignite or react; or 

(3) You use the tank system solely 
for emergencies. 

(b) If you store or treat ignitable or 
reactive waste in a tank, you must 
comply with the requirements for the 
maintenance of protective distances 
between the waste management area 
and any public ways, streets, alleys, or 
an adjoining property line that can be 
built upon as required in Tables 2–1 
through 2–6 of the National Fire Pro-
tection Association’s ‘‘Flammable and 
Combustible Liquids Code,’’ (1977 or 
1981), (incorporated by reference, see 40 
CFR 260.11). 

§ 267.203 What special requirements 
must I meet for incompatible 
wastes? 

(a) You may not place incompatible 
wastes, or incompatible wastes and ma-
terials, in the same tank system, un-
less you comply with § 267.17(b). 

(b) You may not place hazardous 
waste in a tank system that has not 
been decontaminated and that pre-
viously held an incompatible waste or 
material, unless you comply with 
§ 267.17(b). 

§ 267.204 What air emission standards 
apply? 

You must manage all hazardous 
waste placed in a tank following the re-
quirements of subparts AA, BB, and CC 
of 40 CFR part 264. Under a standard-
ized permit, the following control de-
vices are permissible: Thermal vapor 
incinerator, catalytic vapor inciner-
ator, flame, boiler, process heater, con-
denser, and carbon absorption unit. 

Subparts K through CC [Reserved] 

Subpart DD—Containment 
buildings 

§ 267.1100 Does this subpart apply to 
me? 

This subpart applies to you if you 
own or operate a facility that treats or 
stores hazardous waste in containment 
buildings under a 40 CFR part 270 sub-
part J standardized permit, except as 
provided in § 267.1(b). Storage and/or 
treatment in your containment build-
ing is not land disposal as defined in 40 
CFR 268.2 if your unit meets the re-
quirements of §§ 267.1101, 267.1102, and 
267.1103. 

§ 267.1101 What design and operating 
standards must my containment 
building meet? 

Your containment building must 
comply with the design and operating 
standards in this section. EPA will 
consider standards established by pro-
fessional organizations generally rec-
ognized by the industry such as the 
American Concrete Institute (ACI) and 
the American Society of Testing Mate-
rials (ASTM) in judging the structural 
integrity requirements of this section. 

(a) The containment building must 
be completely enclosed with a floor, 
walls, and a roof to prevent exposure to 
the elements, (e.g., precipitation, wind, 
run-on), and to assure containment of 
managed wastes. 

(b) The floor and containment walls 
of the unit, including the secondary 
containment system, if required under 
§ 267.1103, must be designed and con-
structed of manmade materials of suf-
ficient strength and thickness to: 

(1) Support themselves, the waste 
contents, and any personnel and heavy 
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equipment that operates within the 
unit. 

(2) Prevent failure due to: 
(i) Pressure gradients, settlement, 

compression, or uplift. 
(ii) Physical contact with the haz-

ardous wastes to which they are ex-
posed. 

(iii) Climatic conditions. 
(iv) Stresses of daily operation, in-

cluding the movement of heavy equip-
ment within the unit and contact of 
such equipment with containment 
walls. 

(v) Collapse or other failure. 
(c) All surfaces to be in contact with 

hazardous wastes must be chemically 
compatible with those wastes. 

(d) You must not place incompatible 
hazardous wastes or treatment re-
agents in the unit or its secondary con-
tainment system if they could cause 
the unit or secondary containment sys-
tem to leak, corrode, or otherwise fail. 

(e) A containment building must 
have a primary barrier designed to 
withstand the movement of personnel, 
waste, and handling equipment in the 
unit during the operating life of the 
unit and appropriate for the physical 
and chemical characteristics of the 
waste to be managed. 

(f) If appropriate to the nature of the 
waste management operation to take 
place in the unit, an exception to the 
structural strength requirement may 
be made for light-weight doors and 
windows that meet these criteria: 

(1) They provide an effective barrier 
against fugitive dust emissions under 
§ 267.1102(d). 

(2) The unit is designed and operated 
in a fashion that assures that wastes 
will not actually come in contact with 
these openings. 

(g) You must inspect and record in 
the facility’s operating record, at least 
once every seven days, data gathered 
from monitoring equipment and leak 
detection equipment, as well as the 
containment building and the area im-
mediately surrounding the contain-
ment building to detect signs of re-
leases of hazardous waste. 

(h) You must obtain certification by 
a qualified registered professional engi-
neer that the containment building de-
sign meets the requirements of 

§§ 267.1102, 267.1103, and paragraphs (a) 
through (f) of this section. 

§ 267.1102 What other requirements 
must I meet to prevent releases? 

You must use controls and practices 
to ensure containment of the haz-
ardous waste within the unit, and 
must, at a minimum: 

(a) Maintain the primary barrier to 
be free of significant cracks, gaps, cor-
rosion, or other deterioration that 
could cause hazardous waste to be re-
leased from the primary barrier. 

(b) Maintain the level of the stored/ 
treated hazardous waste within the 
containment walls of the unit so that 
the height of any containment wall is 
not exceeded. 

(c) Take measures to prevent per-
sonnel or by equipment used in han-
dling the waste from tracking haz-
ardous waste out of the unit. You must 
designate an area to decontaminate 
equipment, and you must collect and 
properly manage any rinsate. 

(d) Take measures to control fugitive 
dust emissions such that any openings 
(doors, windows, vents, cracks, etc.) ex-
hibit no visible emissions (see 40 CFR 
part 60, appendix A, Method 22—Visual 
Determination of Fugitive Emissions 
from Material Sources and Smoke 
Emissions from Flares). In addition, 
you must operate and maintain all as-
sociated particulate collection devices 
(for example, fabric filter, electrostatic 
precipitator) with sound air pollution 
control practices. You must effectively 
maintain this state of no visible emis-
sions at all times during routine oper-
ating and maintenance conditions, in-
cluding when vehicles and personnel 
are entering and exiting the unit. 

§ 267.1103 What additional design and 
operating standards apply if liquids 
will be in my containment building? 

If your containment building will be 
used to manage hazardous wastes con-
taining free liquids or treated with free 
liquids, as determined by the paint fil-
ter test, by a visual examination, or by 
other appropriate means, you must in-
clude: 

(a) A primary barrier designed and 
constructed of materials to prevent the 
migration of hazardous constituents 
into the barrier (for example, a 
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geomembrane covered by a concrete 
wear surface). 

(b) A liquid collection and removal 
system to minimize the accumulation 
of liquid on the primary barrier of the 
containment building. 

(1) The primary barrier must be 
sloped to drain liquids to the associ-
ated collection system; and 

(2) You must collect and remove liq-
uids and waste to minimize hydraulic 
head on the containment system at the 
earliest practicable time. 

(c) A secondary containment system, 
including a secondary barrier designed 
and constructed to prevent migration 
of hazardous constituents into the bar-
rier, and a leak detection system capa-
ble of detecting failure of the primary 
barrier and collecting accumulated 
hazardous wastes and liquids at the 
earliest practical time. 

(1) You may meet the requirements 
of the leak detection component of the 
secondary containment system by in-
stalling a system that is, at a min-
imum: 

(i) Constructed with a bottom slope 
of 1 percent or more; and 

(ii) Constructed of a granular drain-
age material with a hydraulic conduc-
tivity of 1 × 10¥2 cm/sec or more and a 
thickness of 12 inches (30.5 cm) or 
more, or constructed of synthetic or 
geonet drainage materials with a 
transmissivity of 3 × 10–5 m2sec or 
more. 

(2) If you will be conducting treat-
ment in the building, you must design 
the area in which the treatment will be 
conducted to prevent the release of liq-
uids, wet materials, or liquid aerosols 
to other portions of the building. 

(3) You must construct the secondary 
containment system using materials 
that are chemically resistant to the 
waste and liquids managed in the con-
tainment building and of sufficient 
strength and thickness to prevent col-
lapse under the pressure exerted by 
overlaying materials and by any equip-
ment used in the containment building. 

§ 267.1104 How may I obtain a waiver 
from secondary containment re-
quirements? 

Notwithstanding any other provision 
of this subpart, the Regional Adminis-
trator may waive requirements for sec-

ondary containment for a permitted 
containment building where: 

(a) You demonstrate that the only 
free liquids in the unit are limited 
amounts of dust suppression liquids re-
quired to meet occupational health and 
safety requirements, and 

(b) Containment of managed wastes 
and dust suppression liquids can be as-
sured without a secondary contain-
ment system. 

§ 267.1105 What do I do if my contain-
ment building contains areas both 
with and without secondary con-
tainment? 

For these containment buildings, you 
must: 

(a) Design and operate each area in 
accordance with the requirements enu-
merated in §§ 267.1101 through 267.1103. 

(b) Take measures to prevent the re-
lease of liquids or wet materials into 
areas without secondary containment. 

(c) Maintain in the facility’s oper-
ating log a written description of the 
operating procedures used to maintain 
the integrity of areas without sec-
ondary containment. 

§ 267.1106 What do I do if I detect a re-
lease? 

Throughout the active life of the con-
tainment building, if you detect a con-
dition that could lead to or has caused 
a release of hazardous waste, you must 
repair the condition promptly, in ac-
cordance with the following proce-
dures. 

(a) Upon detection of a condition 
that has lead to a release of hazardous 
waste (for example, upon detection of 
leakage from the primary barrier), you 
must: 

(1) Enter a record of the discovery in 
the facility operating record; 

(2) Immediately remove the portion 
of the containment building affected 
by the condition from service; 

(3) Determine what steps you must 
take to repair the containment build-
ing, to remove any leakage from the 
secondary collection system, and to es-
tablish a schedule for accomplishing 
the cleanup and repairs; and 

(4) Within 7 days after the discovery 
of the condition, notify the Regional 
Administrator of the condition, and 
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within 14 working days, provide a writ-
ten notice to the Regional Adminis-
trator with a description of the steps 
taken to repair the containment build-
ing, and the schedule for accomplishing 
the work. 

(b) The Regional Administrator will 
review the information submitted, 
make a determination regarding 
whether the containment building 
must be removed from service com-
pletely or partially until repairs and 
cleanup are complete, and notify you of 
the determination and the underlying 
rationale in writing. 

(c) Upon completing all repairs and 
cleanup, you must notify the Regional 
Administrator in writing and provide a 
verification, signed by a qualified, reg-
istered professional engineer, that the 
repairs and cleanup have been com-
pleted according to the written plan 
submitted in accordance with para-
graph (a)(4) of this section. 

§ 267.1107 Can a containment building 
itself be considered secondary con-
tainment? 

Containment buildings can serve as 
secondary containment systems for 
tanks placed within the building under 
certain conditions. 

(a) A containment building can serve 
as an external liner system for a tank, 
provided it meets the requirements of 
§ 267.196(a). 

(b) The containment building must 
also meet the requirements of 
§ 267.195(a), (b)(1) and (2) to be consid-
ered an acceptable secondary contain-
ment system for a tank. 

§ 267.1108 What must I do when I stop 
operating the containment build-
ing? 

When you close a containment build-
ing, you must remove or decontami-
nate all waste residues, contaminated 
containment system components (lin-
ers, etc.), contaminated subsoils, and 
structures and equipment contami-
nated with waste and leachate, and 
manage them as hazardous waste un-
less 40 CFR 261.3(d) applies. The closure 
plan, closure activities, cost estimates 
for closure, and financial responsibility 
for containment buildings must meet 
all of the requirements specified in 
subparts G and H of this part. 
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RESTRICTIONS 
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