
Unpermitted Discharge/Spill:


1. Unpermitted Discharge/Spill

a. [Responsible Party] shall [immediately] [as soon as possible, but in no event later than [date]], cease the discharge of [substance] from [Facility] to [receiving water].

b. [Responsible Party] shall complete cleanup of the [substance] and evaluate the effects of said discharge on [receiving water], in accordance with the Cleanup Plan, as expeditiously as possible but in no event later than [date].

c. [Responsible Party] shall submit a final report documenting completion of cleanup, in accordance with the Cleanup Plan, and containing the results of the above-referenced evaluation, to DEQ by [date], for its review.

d. Should DEQ determine in its sole discretion, upon review of [Responsible Party’s] evaluation of the discharge’s effects, as well as any other pertinent information, that [Responsible Party’s] unpermitted discharge has resulted in an impairment of [receiving water] that can and should be remediated, [Responsible Party] shall submit to DEQ, within thirty days of its request, for review and approval, a plan and schedule of corrective action to address said impairment, including a schedule of post-action monitoring to demonstrate that the impairment has been remedied.  Implementation of corrective action (including post-action monitoring) shall as expeditious as possible and shall in no event extend beyond [date].  Upon its approval, said plan and schedule shall become a part of and enforceable under the terms of this Order.

[Notes:  

Paragraph a is only necessary in those cases where the discharge has not yet ceased.  Those cases should be extremely rare.  It is imperative that unpermitted discharges be eliminated as soon as possible, as one would expect significant harm to be caused by discharges of, e.g., untreated wastes or product spills.  Enforcement staff should convey to regulated parties that unpermitted discharges are expected to be eliminated in advance of negotiation of settlement. 

The term “Cleanup Plan” used in Paragraph b should be defined in Section B of the Order and should reference the date the Plan was received and the date it was approved by DEQ to ensure that the Plan is identifiable (and therefore enforceable), as well as appropriate for the circumstances.]
