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[date]

[RP Contact] [Title]
[RP Name]
[RP Address]
[City, State, Zip Code]

NOTICE OF VIOLATION

RE:	NOV No. [x]
[Site Name] [Site Location]
[Permit or Registration Number] [VAR 10xxxx]

Dear [RP Contact]:

This letter notifies you of information upon which the Department of Environmental Quality (Department or DEQ) may rely in order to institute an administrative or judicial enforcement action.  Based on this information, DEQ has reason to believe that [RP Name] [(RP Short Name)] may be in violation of the Virginia Stormwater Management Act, Regulations [and Permit No. [VAR 10xxxx] (the Permit)[footnoteRef:1]] at the [Site Name] (Site).  [Note:  In cases involving unpermitted discharge, delete all references to permit coverage or permit violations.  In cases where there is an individual permit, replace references to coverage under and terms of the general permit with references to issuance of and terms of the individual permit.] [1:  Permit terms and conditions are found at 9 Virginia Administrative Code (VAC) 25-880-70.] 


This letter addresses conditions at the Site and also describes compliance requirements of the Virginia Stormwater Management Act, § 62.1-44.15:24 et seq., Regulations [and the Permit].  Pursuant to Va. Code § 62.1-44.15(8a), this letter is not a case decision under the Virginia Administrative Process Act, Va. Code § 2.2-4000 et seq. (APA).  DEQ requests that you respond within 10 days of the date of this letter to arrange a prompt meeting with DEQ staff.

OBSERVATIONS AND LEGAL REQUIREMENTS

[On [date], DEQ granted coverage to [RP Short Name] under the Permit for discharge of stormwater associated with construction activities at the Site.]  On [date], DEQ staff conducted an [inspection and/or file review] of the Site.  The inspection report is attached.  The following describes staff observations and identifies applicable legal requirements:

[Note:  The following observations and legal requirements are examples of what are expected to be the more common violations.  Where citing lack of a permit (number 1 below), permit violations should not also be cited, but violations of the erosion and sediment control and VSMP regulations may be cited.]

1. [bookmark: Text7]Observations:  Land-disturbing activities occurred at the Site in an area subject to stormwater runoff.  [RP Short Name] has not registered for coverage under the General VPDES Permit for Discharges of Stormwater from Construction, and no other certificate or permit was issued for the discharge of stormwater from construction activities at the Site.  [RP Short Name] has not submitted a permit application to the Virginia Stormwater Management Program (VSMP) authority and has not obtained VSMP authority approval to begin land disturbance.  

Legal Requirements:  Va. Code § 62.1-44.5(A) states in part:  “Except in compliance with a certificate or permit issued by the Board or other entity authorized by the Board to issue a certificate or permit pursuant to this chapter, it shall be unlawful for any person to . . . [d]ischarge stormwater into state waters from . . . land disturbing activities.”

9 VAC 25-870-310(A) states:  “Except in compliance with a state permit issued by the board pursuant to the Virginia Stormwater Management Act, it shall be unlawful for any person to discharge stormwater into state waters from . . . land-disturbing activities.”

Va. Code § 62.1-44.15:34 states:  “A person shall not conduct any land-disturbing activity until he has submitted a permit application to the VSMP authority that includes a state VSMP permit registration statement, if such statement is required, and, after July 1, 2014, a stormwater management plan or an executed agreement in lieu of a stormwater management plan, and has obtained VSMP authority approval to begin land disturbance.”

Va. Code §§ 62.1-44.15:24 and -44.15:34 define “land-disturbing activity” and describe regulated land-disturbing activities (including exemptions), respectively.

2. Observations:  A Stormwater Pollution Prevention Plan (SWPPP) was not available on-site and was not made available to the Department upon the request of DEQ staff during the [date] inspection.  No notice of the SWPPP’s location was posted near the main entrance of the Site.    

Legal Requirements:  Permit Part II(D)(1) and (2) state:  
1. Operators with day-to-day operational control over SWPPP implementation shall have a copy of the SWPPP available at a central location on-site for use by those identified as having responsibilities under the SWPPP whenever they are on the construction site.
2. The operator shall make the SWPPP and all amendments, modifications, and updates available upon request to the department . . . .  If an on-site location is unavailable to store the SWPPP when no personnel are present, notice of the SWPPP’s location must be posted near the main entrance of the construction site.

9 VAC 25-870-54(G) states in part:  “The SWPPP must be maintained at a central location onsite.  If an onsite location is unavailable, notice of the SWPPP’s location must be posted near the main entrance at the construction site.”

3. Observations:  Sediment is passing through, around, and over the silt fences at the Site, which had not been maintained or replaced.  

Legal Requirements:  Permit Part II(E)(1) states in part:  “All control measures must be properly maintained in effective operating condition in accordance with good engineering practices and, where applicable, manufacturer specifications.”

4. Observations:  The post-development 10-year storm peak flow rate exceeds the pre-development 10-year storm peak flow rate for outfalls [identify outfalls], as shown in the stormwater calculations provided for the Site.  

Legal Requirements:  9 VAC 25-870-98(B) states:  “The 10-year postdeveloped peak rate of runoff from the development site shall not exceed the 10-year predeveloped peak rate of runoff.”  [Note:  this provision is only applicable to sites subject to the Part II C Criteria in the VSMP Regulations.]

Permit Part II(A)(3)(b) states in part:  “Any operator that was authorized to discharge under the general permit issued in 2009, and that intends to continue coverage under this general permit, shall ensure compliance with the requirements of 9VAC25-870-93 through 9VAC25-870-99 of the VSMP Regulation, including but not limited to the water quality and quantity requirements.  The SWPPP shall include a description of, and all necessary calculations supporting, all post-construction stormwater management measures that will be installed prior to the completion of the construction process to control pollutants in stormwater discharges after construction operations have been completed.”

5. Observations: The report of the Site inspection carried out on [date] by [operator’s qualified personnel, or state, local, or federal officials] indicated that existing controls are failing to minimize pollutants in stormwater discharges from the Site and that modifications to the control measures are necessary.  [RP Name] did not amend or update the SWPPP after the [date] inspection.  [RP Name] did not implement modified control measures after the [date] inspection.
Legal Requirements:  Permit Part II(B)(2) states:  “The SWPPP must be amended if, during inspections or investigations by the operator’s qualified personnel, or by local, state, or federal officials, it is determined that the existing control measures are ineffective in minimizing pollutants in discharges from the construction activity.  Revisions to the SWPPP shall include additional or modified control measures designed and implemented to correct problems identified.  If approval by the VESCP authority, VSMP authority, or department is necessary for the control measure, revisions to the SWPPP shall be completed no later than seven calendar days following approval.  Implementation of these additional or modified control measures must be accomplished as described in [Permit] Part II G.”
See 9 VAC 25-870-54(G).
Permit Part II(G)(1), states:  “The operator shall implement the corrective action(s) identified as a result of an inspection as soon as practicable but no later than seven days after discovery or a longer period as approved by the VSMP authority.  If approval of a corrective action by a regulatory authority (e.g., VSMP authority, VESCP authority, or the department) is necessary, additional control measures shall be implemented to minimize pollutants in stormwater discharges until such approvals can be obtained.” 
ENFORCEMENT AUTHORITY
Va. Code § 62.1-44.15:42 of the State Water Control Law provides for an injunction for any violation of the Stormwater Management Act, or any rule, regulation, approved standard and specification, order, or permit condition issued by the State Water Control Board, DEQ, or authorized VSMP authority.  Va. Code § 62.1-44.15:48 provides for a civil penalty up to $32,500 per day of each specified violation.  In addition, Va. Code § 62.1-44.15:25 authorizes the State Water Control Board to issue special orders to any person subject to state or VSMP authority permit requirements to comply with the Stormwater Management Act and regulations.  Va. Code § 62.1-44.15 authorizes the State Water Control Board to issue orders to any person to comply with the State Water Control Law and regulations, including the imposition of a civil penalty for violations of up to $100,000.  Va. Code § 62.1-44.15:37 authorizes issuance of a notice to comply with permit conditions and further authorizes a stop work order, permit revocation, or enforcement action for failure to comply with such a notice within the specified time period.  Also, Va. Code § 10.1-1186 authorizes the Director of DEQ to issue special orders to any person to comply with the State Water Control Law and regulations.  Va. Code §§ 62.1-44.15:48(B) and 62.1-44.15:48(C) provide for other additional penalties.
FUTURE ACTIONS
DEQ staff wishes to discuss all aspects of their observations with you, including any actions needed to ensure compliance with state law and regulations, any relevant or related measures you plan to take or have taken, and a schedule, as needed, for further activities.  In addition, please advise DEQ if you dispute any of the observations recited herein or if there is other information of which DEQ should be aware.  In order to avoid adversarial enforcement proceedings, [RP Short Name] may be asked to enter into a Consent Order with the Department to formalize a plan and schedule of corrective action, and to settle any outstanding issues regarding this matter, including the assessment of civil charges.

In the event that discussions with staff do not lead to a satisfactory conclusion concerning the contents of this letter, you may elect to participate in DEQ’s Process for Early Dispute Resolution.  Also, if informal discussions do not lead to a satisfactory conclusion, you may request in writing that DEQ take all necessary steps to issue a final decision or fact finding under the Administrative Procedure Act on whether or not a violation has occurred.  For further information on the Process for Early Dispute Resolution, please see Agency Policy Statement No. 8-2005 posted on the Department’s website under “Programs,” “Enforcement,” and “Laws, Regulations, & Guidance” (http://www.deq.virginia.gov/Portals/0/DEQ/Enforcement/Guidance/process%20for%20early%20dispute%20resolution%20no8_2005.pdf) or ask the DEQ contact listed below.

Please contact [Enforcement Staff Name] at [(xxx) xxx-xxxx] or [email address] within 10 days of the date of this letter to discuss this matter and arrange a conference. 

Sincerely,




[Name]
[Stormwater Manager]

cc:	CASE FILE
ENFORCEMENT SPECIALIST

