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[BOARD NAME] [DEQ]
EMERGENCY [SPECIAL] ORDER
ISSUED TO
[RESPONSIBLE PARTY]
FOR
[FACILITY NAME]
Permit/Registration No. 		 [Unpermitted Facility]


SECTION A:  PURPOSE

This is an Emergency [Special] Order issued by the [State Water Control Board/State Air Pollution Control Board/Virginia Waste Management Board/DEQ] (the Board/DEQ) to [RP] to take the action specified in this Order. [Laws]  [Regs]  [LIS]  [Citation Format]

This Order is issued by the Board/DEQ, acting through the Director of the Department of Environmental Quality, pursuant to Virginia Code [§10.1-1309(B) (Air); §§ 10.1-1402(18) and (21), and § 10.1-1455(G) (Waste); § 62.1-44.15(8b) (Water); § 62.1-268(B) (Ground Water); or § 10.1-1197.9 (DEQ renewable energy)].  The Board/DEQ is hereby providing notice to [Facility Name] that a formal hearing will be held on [date], to affirm, modify, amend, or cancel this Order.


SECTION B:  DEFINITIONS

Unless the context indicates otherwise, the following words and terms have the meaning assigned to them below.

1. “Va. Code” means the Code of Virginia (1950), as amended.

2. “Board” means the [State Air Pollution Control Board, a permanent citizens’ board of the Commonwealth of Virginia as described in Code §§ 10.1-1301 and 10.1-1184 OR State Water Control Board, a permanent citizens’ board of the Commonwealth of Virginia as described in Va. Code §§ 10.1-1184 and 62.1-44.7 OR Virginia Waste Management Board, a permanent citizens’ board of the Commonwealth of Virginia as described in Code §§ 10.1-1401 and 10.1-1184].

3. “Department” or “DEQ” means the Department of Environmental Quality, an agency of the Commonwealth of Virginia as described in Va. Code §10.1-1183.

4. “Director” means the Director of the Department of Environmental Quality.

5. “Order” means this document, also known as an Emergency Special Order.

6. “[Facility Name]” means [full name of individual, corporation, partnership, etc.], certified to do business in Virginia and its affiliates, partners, subsidiaries, and parents.

7. “Facility” means the [business location] located in [City/County], Virginia.

8. “	RO” means the 		 Regional Office of DEQ, located in [City], Virginia.

9. “Permit” means [specify permit], which became effective [date] and expires [date].  [Expiration date not applicable to most air permits.]


SECTION C:  FINDINGS OF FACT

[State the pertinent facts for the case.  Keep in mind that the facts need to support the elements of the statute which are cited below.]

For Water

Under Va. Code §62.1-44.15(8b), the State Water Control Board can issue an emergency order directing the owner to cease such pollution or discharge immediately if the Board finds that:

Any such owner is grossly affecting or presents an imminent and substantial danger to
(i) the public health, safety or welfare, or the health of animal, fish or aquatic life;
(ii) a public water supply; or
(iii) recreational, commercial , industrial, agricultural or other reasonable uses.



For Air

Under Va. Code §10.1-1309(B), the State Air Pollution Control Board can issue an emergency order directing the owner to cease such pollution immediately if the Board:

1. finds that any owner is unreasonably affecting:
a. public health, safety or welfare; or
b. the health of animal or plant life; or
c. property; 

2. makes a reasonable attempt to give notice; and

3. declares a state of emergency (MUST)

[“Emergency” is defined as “any occurrence, or threat thereof, whether natural or man-made, which results or may result in substantial injury or harm to the population or substantial damage or loss of property or natural resources and may involve governmental action beyond that authorized or contemplated by existing law because governmental inaction for the period required to amend the law to meet the exigency would work immediate and irrevocable harm upon the citizen of the environment of the Commonwealth or some clearly defined portion or portions thereof”  Va. Code §44.146.16.]

[Note that all three conditions must be present.]

For Waste

Under Va. Code §10.1-1455(G), the Waste Management Board can issue an emergency administrative order "directing the person to cease the activity immediately and undertake any needed corrective action" if: 

1.  the Board finds that any person is adversely affecting the 
		a. public health, safety or welfare, or
		b. the environment; and
2. makes a reasonable attempt to give notice

Note that § 10.1-1402(18) also authorizes the Board to "Make separate orders and regulations it deems necessary to meet any emergency to protect public health, natural resources and the environment from the release or imminent threat of release of waste." 

Also note that according to § 10.1-1402(21), the Board is authorized to abate hazards and nuisances dangerous to public health, safety or the environment, both emergency and otherwise, created by the improper disposal, treatment, storage, transportation or management of substances within the jurisdiction of the Board.



For Ground Water

Under Va. Code § 62.1-268(B), the State Water Control Board can issue an emergency special order "directing [any] person to cease such withdrawal immediately" if the Board finds that:

Any such person is grossly affecting or presents an imminent and substantial danger to 
i.	the public welfare, safety or health;
ii.	the public water supply; or
iii.	commercial, industrial, agricultural or other beneficial uses.


For DEQ (Renewable Energy Sites)

Under Va. Code 10.1-1197.9(C)(5),  Should the Department find that any person is grossly affecting the public health, safety or welfare, or the health of animals, fish or aquatic life or the environment, or such effects are imminent, the Department shall issue, without a hearing, an emergency administrative order directing the person to cease the activity immediately and undertake any needed corrective action…


SECTION D:  CONCLUSIONS OF LAW

[State the pertinent conclusions of law for the case.  Keep in mind that the conclusions need to support the elements of the statute as described in Section B above.  Include a conclusion that a law, regulation, permit, order or other enforceable requirement has been violated.]

For Water

In accordance with the authority described herein and with the State Water Control Board, Va. Code §62.1-44.15, the State Water Control Board, through its Executive Director, makes the following determinations:

For Air

In accordance with the authority described herein and with the State Air Pollution Control Board, Va. Code §10.1-1300 et. seq., the State Air Pollution Control Board, through its Executive Director, makes the following determinations:

For Waste

In accordance with the authority described herein and with the Virginia Waste Management Board, Va. Code §10.1-1400 et. seq., the Virginia Waste Management Board, through its Executive Director, makes the following determinations:

For Ground Water

In accordance with the authority described herein and with the State Water Control Law, Va. Code §62.1-268, the State Water Control Board, through its Executive Director, makes the following determinations:
For Renewable Energy, 

In accordance with the authority described herein and with the State Water Control Board, Va. Code §10.1-1197.9, the Department of Environmental Quality, through its Director, makes the following determinations:


SECTION E:  ORDER

By the authority vested in the [State Water Control Board; State Air Pollution Control Board; Virginia Waste Management Board; or DEQ] and as a result of the Findings of Fact and Conclusions of Law contained herein, the Board [Department], by its Director, hereby ORDERS [Facility Name] to perform the actions described below as follows:

[List applicable actions]


SECTION F:  ADMINISTRATIVE PROVISIONS

1. This Order addresses and resolves only those violations specifically identified herein.  This Order shall not preclude the Board or the Director from taking any action authorized by law, including but not limited to:  (1) taking any action authorized by law regarding any additional, subsequent, or subsequently discovered violations; (2) seeking subsequent remediation of the facility; or (3) taking subsequent action to enforce the Order.

2. This Order addresses and resolves only those violations specifically identified in herein.  This Order shall not preclude the Board or the Director from taking any action authorized by law, including but not limited to:  (1) taking any action authorized by law regarding any additional, subsequent, or subsequently discovered violations; (2) seeking subsequent remediation of the facility; or (3) taking subsequent action to enforce the Order.

3. Failure by [Responsible Party] to comply with any of the terms of this Order shall constitute a violation of an order of the Board.  Nothing herein shall waive the initiation of appropriate enforcement actions or the issuance of additional orders as appropriate by the Board or the Director as a result of such violations.  Nothing herein shall affect appropriate enforcement actions by any other federal, state, or local regulatory authority.

4. If any provision of the Order is found to be unenforceable for any reason, the remainder of the Order shall remain in full force and effect.

5. Unless explicitly set forth within, nothing herein shall be construed as altering, modifying, or amending any term or condition contained in any permit, including the Facility's permit number ____________.  [Optional]

6.  [Responsible Party] shall be responsible for failure to comply with any of the terms and conditions of this Order unless compliance is made impossible by earthquake, flood, other acts of God, war, strike, or such other unforeseeable circumstances beyond its control and not due to a lack of good faith or diligence on its part.  [Responsible Party] shall demonstrate that such circumstances were beyond its control and not due to a lack of good faith or diligence on its part.  [Responsible Party] shall notify the DEQ Regional Director verbally within 24 hours and in writing within three business days when circumstances are anticipated to occur, are occurring, or have occurred that may delay compliance or cause noncompliance with any requirement of the Order.  Such notice shall set forth:

a. the reasons for the delay or noncompliance; 

b. the projected duration of any such delay or noncompliance; 

c. the measures taken and to be taken to prevent or minimize such delay or noncompliance; and 

d. the timetable by which such measures will be implemented and the date full compliance will be achieved.  

Failure to so notify the Regional Director verbally within 24 hours and in writing within three business days, of learning of any condition above, which the parties intend to assert will result in the impossibility of compliance, shall constitute a waiver of any claim to inability to comply with a requirement of this Order.

7. This Order shall continue in effect until:

a. The Director or his designee terminates the Order after [Responsible Party] has completed all of the requirements of the Order;

b. [Responsible Party] petitions the Director or his designee to terminate the Order after it has completed all of the requirements of the Order and the Director or his designee approves the termination of the Order; or

c. the Director or Board terminates the Order in his or its sole discretion upon 30 days’ written notice to [Responsible Party].

Termination of this Order, or any obligation imposed in this Order, shall not operate to relieve [Responsible Party] from its obligation to comply with any statute, regulation, permit condition, other order, certificate, certification, standard, or requirement otherwise applicable.

8. Any plans, reports, schedules or specifications attached hereto or submitted by [Responsible Party] and approved by the Department pursuant to this Order are incorporated into this Order.  Any non-compliance with such approved documents shall be considered a violation of this Order.

9. This Order shall become effective as of [time and date].


SECTION G:  NOTICE OF HEARING

For Water

General:  (Technically there is no specific time frame.  Generally the hearing should be conducted within 10 to 30 days after issuance.)

The Va. Code §62.1-44.15 (8b) requires the State Water Control Board to hold a hearing following the issuance of an Emergency Special Order to affirm, modify, amend or cancel this Order.  This Order constitutes notice that such a hearing will be convened at _____________ [time] on ______ [date] at______________ [full address].

NOTE the following for an Order requiring the Cessation of a Discharge  

The Virginia Code §62.1-44.15(8b) requires the State Water Control Board to hold a hearing to affirm, modify, amend or cancel this Order within forty-eight (48) hours following the issuance of an injunction to comply with an Emergency Special Order requiring the cessation of a discharge.  

For Air  

(This MUST be done within 10 days of issuance.)

The Virginia Code §10.1-1309(B) requires the State Air Pollution Control Board to hold a hearing within ten (10) days following the issuance of an Emergency Special Order to affirm, modify, amend or cancel this Order.  This Order constitutes notice that such a hearing will be convened at _____________[time] on ______[date] at______________[full address].




For Waste

(This MUST be done within 10 days of issuance.)

The Virginia Code §10.1-1455(G) requires the Waste Management Board to hold a hearing within ten (10) days following the issuance of an Emergency Administrative Order to affirm, modify, amend or cancel this Order.  This Order constitutes notice that such a hearing will be convened at _____________[time] on ______[date] at______________[full address].

[If the order includes the revocation or suspension of a permit, see § 10.1-1409(D) which requires a conference pursuant to §2.2-4019 within 48 hours.]

For Ground Water

(Technically there is no specific time frame.  Generally the hearing should be conducted within 10 days and no later than 30 days after issuance.)

The Virginia Code §62.1-268(B) requires the State Water Control Board to hold a hearing following the issuance of an Emergency Special Order to affirm, modify, amend or cancel this Order.  This Order constitutes notice that such a hearing will be convened at _____________[time] on ______[date] at______________[full address].

NOTE the following for an Order requiring the Cessation of a Withdrawal  

The Virginia Code §62.1-268 (B) requires the State Water Control Board to hold a hearing to affirm, modify, amend or cancel this Order within forty-eight (48) hours following the issuance of an injunction to comply with an Emergency Special Order requiring the cessation of a discharge.  


IT IS SO ORDERED.

[STATE WATER CONTROL BOARD/ STATE AIR POLLUTION CONTROL BOARD/ VIRGINIA WASTE MANAGEMENT BOARD/ DEPARTMENT OF ENVIRONMENTAL QUALITY]

Approved by: ________________________
Director, Department of
Environmental Quality
cc:  Local Government(s)




