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[date]

[RP Contact] [Title]
[RP Name]
[RP Address]
[City, State, Zip Code]

WARNING LETTER

RE:	WL No. [x]
[Site Name] [Site Location]
[Permit or Registration Number] [VAR 10xxxx]

Dear [RP Contact]:

The Department of Environmental Quality (DEQ or the Department) has reason to believe that [RP Name] [(RP Short Name)] may be in violation of the Virginia Stormwater Management Act, Regulations [and Permit No. [VAR 10xxxx] (the Permit)[footnoteRef:1]] at the [Site Name] (Site).  [Note: In cases involving unpermitted discharge, delete all references to permit coverage or permit violations.  In cases where there is an individual permit, replace references to coverage under and terms of the general permit with references to issuance of and terms of the individual permit.] [1:  Permit terms and conditions are found at 9 Virginia Administrative Code (VAC) 25-880-70.] 


This letter addresses conditions at the Site and also describes compliance requirements of the Virginia Stormwater Management Act, § 62.1-44.15:24 et seq., Regulations [and the Permit].  Pursuant to Va. Code § 62.1-44.15(8a), this letter is not a case decision under the Virginia Administrative Process Act, Va. Code § 2.2-4000 et seq. (APA).  DEQ requests that you respond within 7 days of the date of this letter to arrange a prompt meeting with DEQ staff.

OBSERVATIONS AND LEGAL REQUIREMENTS

[On [date], DEQ granted coverage to [Responsible Party] under the Permit for discharge of stormwater associated with construction activities at the Site.]  On [date] and [date], DEQ staff conducted [inspections and/or file reviews] of the Site.  The inspection reports are attached.  The following describes staff observations and identifies applicable legal requirements:

1. Observations:  During inspection on [date], the on-site sediment basin on the south side of the Site (a control measure required by the approved Erosion and Sediment Control Plan) was not stabilized and showed severe erosion along its banks.  Upon re-inspection on [date], the same sediment basin remained un-stabilized and continued to show severe erosion along its banks.  The eroded areas were not re-graded and stabilized.
Legal Requirements:  9 VAC 25-840-40(5) states: “Stabilization measures shall be applied to earthen structures such as dams, dikes and diversions immediately after installation.”

Permit Section I(H)(1) states:  “The operator must select, install, implement and maintain control measures at the construction site that minimize pollutants in the discharge as necessary to ensure that the operator's discharge does not cause or contribute to an excursion above any applicable water quality standards.”

Permit Section II(D)(2)(a)(2) states:  “All control measures required by the plan shall be designed, installed, and maintained in accordance with good engineering practices and the minimum standards of the Virginia Erosion and Sediment Control Law and regulations (9 VAC 25-840).”

2. Observations:  During the inspection on [date], sediment was being tracked from the Site onto an adjacent public road, [Name].  No control measures were in place to minimize the transport of sediment from the Site onto the public road.  Similarly, no measures were in place to remove the sediment from the public road (by shoveling or sweeping) or to transport the sediment to a sediment control disposal area.  Upon re-inspection on [date], off-site accumulations of sediment from the Site were still present on the public road.   The public road had not been cleaned between the inspections, nor had sediment been removed from the public road between the inspections.  
Legal Requirements:  9 VAC 25-840-40(17) states:  “Where construction vehicle access routes intersect paved or public roads, provisions shall be made to minimize the transport of sediment by vehicular tracking onto the paved surface.  Where sediment is transported onto a paved or public road surface, the road surface shall be cleaned thoroughly at the end of each day.  Sediment shall be removed from the roads by shoveling or sweeping and transported to a sediment control disposal area.  Street washing shall be allowed only after sediment is removed in this manner.  This provision shall apply to individual development lots as well as to larger land-disturbing activities.”

Permit Section II(D)(2)(b)(3) states:  “If sediment escapes the construction site, off-site accumulations of sediment must be removed as soon as practicable to minimize off-site impacts.  If approval by a [Virginia Erosion and Sediment Control Program (VESCP)] authority is necessary, control measures shall be implemented to minimize pollutants in stormwater discharges until such approvals can be obtained.”

3. Observations:  On the initial inspection on [date], a large amount of litter and construction debris and chemicals on the Site posed a risk of stormwater pollution being discharged from the Site.  Upon re-inspection on [date], the Site still contained large quantities of litter and construction debris and chemicals.  In addition, in the area in front of the building near a water connection, there were signs of surface contamination from discarded paint or mortar.  The Site had not been policed to control litter between the inspections.
Legal Requirements: Permit Section II(D)(2)(b)(4) states: “Construction debris and construction chemicals exposed to stormwater shall be prevented from becoming a pollutant source in stormwater discharges.”

Permit Section II(D)(2)(b)(5) states:  “Litter exposed to stormwater shall be prevented from becoming a pollutant source in stormwater discharges and the construction site shall be policed daily to control litter.”

4. Observations:  On the initial inspection on [date], inlet protection was absent from operable inlets, and the silt fence along the perimeter of the Site was not maintained.  Upon re-inspection on [date], the inlet protection was still missing on structures located behind the building, and the silt fence was still in need of maintenance.  
Legal Requirements:  9 VAC 25-840-40(10) states:  “All storm sewer inlets that are made operable during construction shall be protected so that sediment-laden water cannot enter the conveyance system without first being filtered or otherwise treated to remove sediment.”

Permit Section II(D)(2)(a)(2) states:  “All control measures required by the plan shall be designed, installed, and maintained in accordance with good engineering practices and the minimum standards of the Virginia Erosion and Sediment Control Law (Va. Code § 62.1-44.15:51 et seq.) and regulations (9 VAC 25-840).”

Permit Section II(D)(3)(a) states:  “All control measures must be properly maintained in effective operating condition in accordance with good engineering practices and, where applicable, manufacturer specifications.  If site inspections required by Section II D 4 identify control measures that are not operating effectively, maintenance shall be performed as soon as practicable to maintain the continued effectiveness of stormwater controls.”
ENFORCEMENT AUTHORITY
Va. Code § 62.1-44.15:42 of the State Water Control Law provides for an injunction for any violation of the Stormwater Management Act, or any rule, regulation, approved standard and specification, order, or permit condition issued by the State Water Control Board, DEQ, or authorized VSMP authority.  Va. Code § 62.1-44.15:48 provides for a civil penalty up to $32,500 per day of each specified violation.  In addition, Va. Code § 62.1-44.15:25 authorizes the State Water Control Board to issue special orders to any person subject to state or VSMP authority permit requirements to comply with the Stormwater Management Act and regulations.  Va. Code § 62.1-44.15 authorizes the State Water Control Board to issue orders to any person to comply with the State Water Control Law and regulations, including the imposition of a civil penalty for violations of up to $100,000.  Va. Code § 62.1-44.15:37 authorizes issuance of a notice to comply with permit conditions and further authorizes a stop work order, permit revocation, or enforcement action for failure to comply with such a notice within the specified time period.  Also, Va. Code § 10.1-1186 authorizes the Director of DEQ to issue special orders to any person to comply with the State Water Control Law and regulations.  Va. Code §§ 62.1-44.15:48(B) and 62.1-44.15:48(C) provide for other additional penalties.
FUTURE ACTIONS
After reviewing this letter, please respond in writing to DEQ within 7 days of the date of this letter detailing actions you have taken or will be taking to ensure compliance with state law and regulations.  If corrective action will take longer than 90 days to complete, [RP name] may be asked to sign a Letter of Agreement or enter into a Consent Order with the Department to formalize the plan and schedule.  It is DEQ policy that appropriate, timely, corrective action undertaken in response to a Warning Letter will avoid adversarial enforcement proceedings and the assessment of civil charges or penalties. 

Please advise DEQ if you dispute any of the observations recited herein or if there is other information of which DEQ should be aware.  In the event that discussions with staff do not lead to a satisfactory conclusion concerning the contents of this letter, you may elect to participate in DEQ’s Process for Early Dispute Resolution.  Also, if informal discussions do not lead to a satisfactory conclusion, you may request in writing that DEQ take all necessary steps to issue a final decision or fact finding under the APA on whether or not a violation has occurred.  For further information on the Process for Early Dispute Resolution, please see Agency Policy Statement No. 8-2005 posted on the Department’s website under “Programs,” “Enforcement,” and “Laws, Regulations, & Guidance” (http://www.deq.virginia.gov/Portals/0/DEQ/Enforcement/Guidance/process%20for%20early%20dispute%20resolution%20no8_2005.pdf) or ask the DEQ contact listed below.

Your contact at DEQ in this matter is [Staff Name].  Please direct written materials to [his/her] attention.  If you have questions or wish to arrange a meeting, you may reach [him/her] directly at [(xxx) xxx-xxxx] or [Contact Name]@deq.virginia.gov.

Sincerely,




[Name]
[Stormwater Manager]

cc:	CASE FILE
ENFORCEMENT SPECIALIST



