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STATE WATER CONTROL BOARD
ENFORCEMENT ACTION - ORDER BY CONSENT
ISSUED TO
[RESPONSIBLE PARTY]
FOR
[SITE OR FACILITY NAME]
[Virginia Pollutant Discharge Elimination System Permit or Registration No. [VAR10xxxx]]
[or Unpermitted Facility]


SECTION A:  Purpose

This is a Consent Order issued under the authority of Va. Code §§ 62.1-44.15, 62.1-44.15:25, and 62.1-44.15:48, between the State Water Control Board and [Responsible Party], regarding the [Facility Name], for the purpose of resolving certain violations of the State Water Control Law and the applicable [permit and/or] regulation.  [Laws]  [Regs]  [LIS]  [Citation Format]  [Superseding Order]


SECTION B:  Definitions [put in alphabetical order; delete unused definitions]

Unless the context clearly indicates otherwise, the following words and terms have the meaning assigned to them below:

1. “305(b) report” means the report required by Section 305(b) of the Clean Water Act (33 United States Code § 1315(b)), and Va. Code § 62.1-44.19:5 for providing Congress and the public an accurate and comprehensive assessment of the quality of State surface waters.

2. “Board” means the State Water Control Board, a permanent citizens’ board of the Commonwealth of Virginia, as described in Va. Code §§ 10.1-1184 and 62.1-44.7.

3. “Construction activity” means any clearing, grading or excavation resulting in land disturbance of equal to or greater than one acre, or disturbance of less than one acre of total land area that is part of a larger common plan of development or sale if the larger common plan will ultimately disturb equal to or greater than one acre.

4. “Department” or “DEQ” means the Department of Environmental Quality, an agency of the Commonwealth of Virginia, as described in Va. Code § 10.1-1183.

5. “Director” means the Director of the Department of Environmental Quality, as described in Va. Code § 10.1-1185.

6. “Discharge” means the discharge of a pollutant.

7. “Discharge of a pollutant” means:  

a. Any addition of any pollutant or combination of pollutants to surface waters from any point source; or

b. Any addition of any pollutant or combination of pollutants to the waters of the contiguous zone or the ocean from any point source other than a vessel or other floating craft which is being used as a means of transportation.

8. “Facility” or “Site” means the [Named Facility or Site from which the stormwater is discharged] located at [street address], Virginia, from which discharges of stormwater associated with construction activity occur.  [modify if unpermitted discharge]

9. “[Responsible Party]” means [full name of corporation], a corporation authorized to do business in Virginia and its affiliates, partners, and subsidiaries.  [Responsible Party] is a “person” within the meaning of Va. Code § 62.1-44.3.  [Alternate Responsible Party]  [SCC Clerk]

10. “General Permit Regulation” means the General Permit for Discharges of Stormwater from Construction Activities, 9 VAC 25-880-1 et seq. [After July 1, 2014 this should read: “General Permit Regulation” means the General VPDES Permit for Discharges of Stormwater from Construction Activities, 9 VAC 25-880-1 et seq.]

11. “Land disturbance” or “land-disturbing activity” means a man-made change to the land surface that potentially changes its runoff characteristics including clearing, grading, or excavation, except that the term shall not include those exemptions specified in Va. Code § 62.1-44.15:34.  

12. “Notice of Violation” or “NOV” means a type of Notice of Alleged Violation under Va. Code § 62.1-44.15.

13. “Order” means this document, also known as a “Consent Order” or “Order by Consent,” a type of Special Order under the State Water Control Law.

14. “Peak flow rate” means the maximum instantaneous flow from a prescribed design storm at a particular location.  Va. Code § 62.1-44.15:24.   

15. “Pollutant” means dredged spoil, solid waste, incinerator residue, filter backwash, sewage, garbage, sewage sludge, munitions, chemical wastes, biological materials, radioactive materials (except those regulated under the Atomic Energy Act of 1954, as amended (42 U.S.C. § 2011 et seq.)), heat, wrecked or discarded equipment, rock, sand, cellar dirt and industrial, municipal, and agricultural waste discharged into water. . . .”  9 VAC 25-870-10. [In stormwater cases that do not involve discharges this definition should be deleted.]

16. “Pollution” means “such alteration of the physical, chemical, or biological properties of any state waters as will or is likely to create a nuisance or render such waters (a) harmful or detrimental or injurious to the public health, safety, or welfare or to the health of animals, fish, or aquatic life; (b) unsuitable with reasonable treatment for use as present or possible future sources of public water supply; or (c) unsuitable for recreational, commercial, industrial, agricultural, or other reasonable uses, provided that (i) an alteration of the physical, chemical, or biological property of state waters or a discharge or deposit of sewage, industrial wastes or other wastes to state waters by any owner which by itself is not sufficient to cause pollution but which, in combination with such alteration of or discharge or deposit to state waters by other owners, is sufficient to cause pollution; (ii) the discharge of untreated sewage by any owner into state waters; and (iii) contributing to the contravention of standards of water quality duly established by the Board, are ‘pollution.’”  Va. Code § 62.1-44.3.  [In stormwater cases that do not involve discharges this definition should be deleted.]

17. “Prescribed design storm” means, unless otherwise specified, the one-year, two-year, or ten-year 24-hour storms using the site-specific rainfall precipitation frequency data recommended by the U.S. National Oceanic and Atmospheric Administration (NOAA) Atlas 14.  Partial duration time series shall be used for the precipitation data.  9 VAC 25-870-72.

18. “[Regional Acronym]” means the [Regional Office] of DEQ, located in [City], Virginia.

19. “Registration Statement” means a registration statement for coverage under the State Permit.

20. “Runoff volume” means the volume of water that runs off the site from a prescribed design storm.  9 VAC 25-870-10.

21. “State Permit” means the General Permit for Discharges of Stormwater from Construction Activities, No. VAR10, promulgated at 9 VAC 25-880-70, which was issued under the State Water Control Law, the VSMP Regulations, and the General Permit Regulation on [date] and which expires on [date].  [After July 1, 2014 this should read: “State Permit” means the General VPDES Permit for Discharges of Stormwater from Construction Activities, No. VAR10, promulgated at 9 VAC 25-880-70, which was issued under the State Water Control Law, the VSMP Regulations, and the General Permit Regulation on [date] and which expires on [date].]

22. “State Water Control Law” means Chapter 3.1 (§ 62.1-44.2 et seq.) of Title 62.1 of the Va. Code.

23. “State Waters” means all water, on the surface and under the ground, wholly or partially within or bordering the Commonwealth or within its jurisdiction, including wetlands.  Va. Code § 62.1-44.3.

24. “Stormwater” means precipitation that is discharged across the land surface or through conveyances to one or more waterways and that may include stormwater runoff, snow melt runoff, and surface runoff and drainage.  Va. Code § 62.1-44.15:24.

25. “Stormwater management plan” means a document or series of documents containing material describing methods for complying with the requirements of a VSMP or the VSMP Regulations.  9 VAC 25-870-10.

26. “SWPPP” means Stormwater Pollution Prevention Plan, which is a document that is prepared in accordance with good engineering practices and that identifies potential sources of pollutants that may reasonably be expected to affect the quality of stormwater discharges.  A SWPPP required under a VSMP for construction activities shall identify and require the implementation of control measures, and shall include, but not be limited to the inclusion of, or the incorporation by reference of an approved erosion and sediment control plan, an approved stormwater management plan, and a pollution prevention plan.  9 VAC 25-870-10.

27. “Virginia Stormwater Management Act” means Article 2.3 (§ 62.1-44.15:24 et seq.) of Chapter 3.1 of Title 62.1 of the Va. Code.

28. “Va. Code” means the Code of Virginia (1950), as amended.

29. “VAC” means the Virginia Administrative Code.

30. “VPDES” means Virginia Pollutant Discharge Elimination System.

31. “VSMP” means the Virginia Stormwater Management Program, which is a program approved by the Soil and Water Conservation Board after September 13, 2011, and until June 30, 2013, or the State Water Control Board on and after June 30, 2013, that has been established by a VSMP authority to manage the quality and quantity of runoff resulting from land-disturbing activities and shall include such items as local ordinances, rules, permit requirements, annual standards and specifications, policies and guidelines, technical materials, and requirements for plan review, inspection, enforcement, where authorized in this article, and evaluation consistent with the requirements of this article and associated regulations.  Va. Code § 62.1-44.15:24. 

32. “VSMP authority” means an authority approved by the Board after September 13, 2011, to operate a VSMP or, until such approval is given, the Department.  An authority may include a locality; state entity, including the Department; federal entity; or for linear projects subject annual standards and specifications in accordance with subsection B of § 62.1-44.15-31, electric, natural gas, and telephone utility companies, interstate and intrastate natural gas pipeline companies, railroad companies, or authorities created pursuant to § 15.2-5102.  Va. Code § 62.1-44.15:24.

33. “VSMP authority permit” means an approval to conduct a land-disturbing activity issued by the VSMP authority for the initiation of a land-disturbing activity after evidence of State Permit coverage has been provided where applicable.  Va. Code § 62.1-44.15:24.

34. “VSMP Regulations” means the Virginia Stormwater Management Program (VSMP) Regulations, 9 VAC 25-870-10 et seq.

35. “Warning Letter” or “WL” means a type of Notice of Alleged Violation under Va. Code § 62.1-44.15.

SECTION C:  Findings of Fact and Conclusions of Law

[Note:  The Findings of Fact and Conclusions of Law set out the jurisdictional, factual, and legal basis for the Order, any civil charge, and the Schedule of Compliance.  No one structure fits every case.  Most sections, however, have four parts.  The first part identifies the Responsible Party, its relationship to the facility or site, the purpose of the facility or site, and what (if any) permits or registrations the party holds for the facility or site.  The second part is a chronological narration of facts – inspections, facility reports, etc.  This part includes the observations, the applicable legal requirements, and the NOAVs (NOVs or WLs).  Cite the correct authority in the order (check those cited in the NOV or WL).  The legal requirements are often set out in separate paragraphs after the observations to assure that the distinction is clear.  If there are numerous (usually, more than three) or complex violations, it may be clearer to state the applicable legal requirement(s) immediately after the relevant observation.  Even when paired, however, observations and legal requirements should be at least in separate sentences (or unnumbered paragraphs) to assure that they are distinct.  The third part is a conclusion that the Responsible Party has violated the applicable legal requirements.  The fourth part may not fit the facts of every case and is discretionary.  It describes the events occurring after NOV and may include written responses, meetings, submissions to correct the violations, etc.  This fourth part, if included, should address all violations, either reciting resolution of them in Section C or addressing them through the Schedule of Compliance.  The following facts are by way of example.]

1. [Responsible Party] owns the [named Facility or Site] located in [City or County], Virginia, which discharges stormwater associated with construction activity.  

2. [Locality, state entity, etc.] is a VSMP authority approved by the Board to operate a VSMP on [date].

3. [Responsible Party] applied for and, on [date], was granted coverage under the State Permit, VAR10 of the General Permit Regulation.  [Responsible Party] was assigned registration number [VAR10xxxx].  [Note: In cases involving unpermitted discharge, delete this provision and all references to permit coverage or permit violations below.  In cases where there is an individual permit, replace references to coverage under and terms of the general permit (State Permit) with references to issuance of and terms of the individual permit]

4. [Responsible Party] also applied for and, on [date], was granted a VSMP Authority Permit from the [VSMP authority]. 

5. The State Permit allows [Responsible Party] to discharge stormwater associated with construction activities from the [Facility or Site] to [receiving water], in strict compliance with the terms and conditions of the State Permit.

6.  [Receiving water] is a surface water located wholly within the Commonwealth and is a “state water” under the State Water Control Law.

7. [Receiving water] is located in the [_______] River Basin.  [Receiving water] is listed in DEQ’s 305(b) report as impaired for [x].  [305(b)/303(d) Report]  [Note: use this language only if applicable.]

8. During a DEQ Facility inspection on [date], DEQ staff documented that no SWPPP had been developed or implemented prior to submission of the Registration Statement for the [Facility or Site].

Section II(A)(1) of the State Permit requires [Responsible Party] to develop a SWPPP prior to submission of a registration statement and to implement the SWPPP for the construction activity covered by the State Permit.  9 VAC 25-880-50(A)(4) and (B)(11) also require that a SWPPP be prepared in accordance with the requirements of the State Permit prior to submitting the registration statement.  

9. During a DEQ facility inspection on [date], DEQ staff documented that neither the SWPPP nor a copy of the State Permit, Registration Statement, and State Permit coverage letter from the Department were retained at the Site or other accessible location.

Section II(B)(2) of the State Permit requires [Responsible Party] to retain the SWPPP, along with a copy of the State Permit, Registration Statement, and State Permit coverage letter from the Department, at the construction site or other location easily accessible during normal business hours from the date of commencement of construction activity to the date of final stabilization.  9 VAC 25-870-54(G) also requires that the SWPPP be maintained at a central location onsite or that notice of the SWPPP’s location be posted near the main entrance of the construction site.

10. During a DEQ facility inspection on [date], DEQ staff documented that qualified personnel of the [Responsible Party] failed to conduct inspections between [date] and [date].  The SWPPP included no reports summarizing inspections, corrective actions, and other information required in State Permit Section II(D)(4).

Section II(D)(4) of the State Permit requires qualified personnel of the [Responsible Party] to conduct inspections:  (i) at least every seven calendar days or (ii) at least once every 14 calendar days and within 48 hours following any runoff producing storm event. Where areas have been temporarily stabilized or runoff is unlikely due to winter conditions (e.g., the site is covered with snow or ice, or frozen ground exists) such inspections shall be conducted at least once every month.  A report summarizing the scope of the inspection, names and qualifications of personnel making the inspection, the dates of the inspection, major observations relating to the implementation of the SWPPP including corrective action required, and actions taken in accordance with Section II(D)(4)(d) of the State Permit must be made and retained as part of the SWPPP.

11. During a DEQ facility inspection on [date], DEQ staff documented that the [Responsible Party] failed to install [type of control measure] required by the approved erosion and sediment control plan 

Section II(D)(2) of the State Permit requires that all control measures required by the erosion and sediment control plan must be designed, installed, and maintained in accordance with good engineering practices and the minimum standards of the Virginia Erosion and Sediment Control Law (Va. Code §§ 62.1-44.15:51 to 62.1-44.15:66) and regulations (9 VAC 25-840).

12. During a DEQ facility inspection on [date], DEQ staff documented that sediment had escaped the control measures [(silt fence and hay bales)], which were not properly maintained and were being used incorrectly.  The [Responsible Party] did not replace or modify the control measures or update the SWPPP.

Section II(D)(2) of the State Permit requires that all control measures must be properly selected, installed, and maintained in accordance with good engineering practices and, where applicable, manufacturer specifications. If periodic inspections or other information indicates a control has been used inappropriately or incorrectly, the operator must replace or modify the control for site situations as soon as practicable and update the SWPPP.

13. During a DEQ facility inspection on [date], DEQ staff documented that control measures had not been employed in a manner that minimizes impacts on the [receiving water].  Discharges of stormwater from the [Facility or Site] caused substantial erosion, widening, and downcutting of the stream channel of the [receiving water], resulting in degradation of aquatic habitats and reduced abundance and diversity of benthic macroinvertebrates.  

Section II(D)(2) of the State Permit requires that all control measures shall be employed in a manner that minimizes impacts on the physical, chemical and biological integrity of rivers, streams, and other state waters, and is protective of water quality standards.  Section I(H)(1) of the State Permit requires that the operator select, install, implement and maintain control measures at the construction site that minimize pollutants in the discharge as necessary to ensure that the operator’s discharge does not cause or contribute to an excursion above any applicable water quality standards.  

14. The [Responsible Party] has not registered for coverage under the State Permit for discharge of stormwater from construction activities at the [Facility or Site], and the Board has not issued any other certificate or permit for the discharge of stormwater from construction activities at the [Facility or Site].  [Note: This provision should be deleted where the Responsible Party is discharging under a permit.]

15. During a DEQ facility inspection on [date], DEQ staff documented the presence of sediment in the [receiving water] downstream from the [Facility or Site], evidencing that discharges of stormwater associated with the construction activities at the [Facility or Site] occurred. 

16. Va. Code § 62.1-44.5 states in part, “Except in compliance with a certificate or permit issued by the Board or other entity authorized by the Board to issue a certificate or permit pursuant to this chapter, it shall be unlawful for any person to . . . Discharge stormwater into state waters from Municipal Separate Storm Sewer Systems or land disturbing activities.”

17. The VSMP Regulations, at 9 VAC 25-870-310(A), also states, “Except in compliance with a state permit issued by the board pursuant to the Virginia Stormwater Management Act, it shall be unlawful for any person to discharge stormwater into state waters from Municipal Separate Storm Sewer Systems or land-disturbing activities.”  See also State Permit Section III(F).

18. The Board concludes that [Responsible Party] violated Va. Code § 62.1-44.5 and 9 VAC 25-870-310(A) by discharging stormwater from a construction activity without authorization by a certificate or permit issued by the Board or other entity authorized by the Board.  [Note: This provision should be deleted where the Responsible Party is discharging under a permit.]

19. The Department has not issued coverage under any permit or certificate to [Responsible Party] other than under the State Permit.

20. Based on the results of the [date] inspection, the Board concludes that [Responsible Party] violated Va. Code § 62.1-44.5, 9 VAC 25-870-310(A), [9 VAC XX-XXX-XX], and the conditions of Sections [I(H)(1), II(A)(1), II(B)(2), II(D)(2), and II(D)(4)] of the State Permit, by discharging stormwater from a construction activity while concurrently failing to comply with the conditions of the State Permit, as described in paragraphs [C(x), (y), and (z)] of this Order.

21. [Regional Acronym] issued Warning Letters and a Notice of Violation for the violations noted above as follows:  WL No. [xxx], issued [date]; WL No. [xxx], issued [date]; and NOV No. [xxx], issued [date].

22. [Responsible Party] responded to the Warning Letters and Notice of Violation by submitting a plan and schedule of corrective action to address the violations.  The plan and schedule are incorporated in Appendix A of the Order.

23. On [date], Department staff met with representatives of [Responsible Party] to discuss the violations, including [Responsible Party’s] written response.

24. [[Responsible Party] has submitted documentation that verifies AND/OR DEQ staff inspected the Facility on [date] and verified] that the violations as described in paragraph [C(x)], above, have been corrected.

25. In order for [Responsible Party] to [complete its] return to compliance, DEQ staff and [Responsible Party] have agreed to the Schedule of Compliance, which is incorporated as Appendix A of this Order.

SECTION D:  Agreement and Order

Accordingly, by virtue of the authority granted it in Va. Code §§ 62.1-44.15, 62.1-44.15:25, and 62.1-44.15:48, the Board orders [Responsible Party], and [Responsible Party] agrees to:

1. Perform the actions described in [Appendix A/Appendices A and B] of this Order; and 

2. Pay a civil charge of $XX,XXX within 30 days of the effective date of the Order in settlement of the violations cited in this Order.  

Payment shall be made by check, certified check, money order or cashier’s check payable to the “Treasurer of Virginia,” and delivered to:

Receipts Control
Department of Environmental Quality
Post Office Box 1104
Richmond, Virginia  23218

[Responsible Party] shall include its Federal Employer Identification Number (FEIN) [(xx-xxxxxxx)] with the civil charge payment and shall indicate that the payment is being made in accordance with the requirements of this Order for deposit into the Virginia Stormwater Management Fund.  If the Department has to refer collection of moneys due under this Order to the Department of Law, [RP] shall be liable for attorneys’ fees of 30% of the amount outstanding.  [No Penalty]  [No Injunctive Relief]  [SEP]  [Payment Schedule (optional, but discouraged)]

[Superseding Order]

SECTION E:  Administrative Provisions

[Note:  If the Responsible Party is an individual, or if there is more than one RP, the pronouns in the Administrative Provisions may need to be adjusted accordingly.]

1. The Board may modify, rewrite, or amend this Order with the consent of [Responsible Party] for good cause shown by [Responsible Party], or on its own motion pursuant to the Administrative Process Act, Va. Code § 2.2-4000 et seq., after notice and opportunity to be heard.

2. This Order addresses and resolves only those violations specifically identified in Section C of this Order [and in NOV No. xx-xxx-xxxx dated [month, day and year][ and Warning Letter No. xx-xxx-xxxx dated [month, day and year]]].  This Order shall not preclude the Board or the Director from taking any action authorized by law, including but not limited to:  (1) taking any action authorized by law regarding any additional, subsequent, or subsequently discovered violations; (2) seeking subsequent remediation of the facility; or (3) taking subsequent action to enforce the Order.

3. For purposes of this Order and subsequent actions with respect to this Order only, [Responsible Party] admits the jurisdictional allegations, findings of fact, and conclusions of law contained herein.  [Neither Admits Nor Denies]  [Does Not Admit]

4.  [Responsible Party] consents to venue in the Circuit Court of the City of Richmond for any civil action taken to enforce the terms of this Order.  [Alternate Venue]  [Alternate Venue for Federal RP]

5. [Responsible Party] declares it has received fair and due process under the Administrative Process Act and the State Water Control Law and it waives the right to any hearing or other administrative proceeding authorized or required by law or regulation, and to any judicial review of any issue of fact or law contained herein [Additional Language].  Nothing herein shall be construed as a waiver of the right to any administrative proceeding for, or to judicial review of, any action taken by the Board to modify, rewrite, amend, or enforce this Order.

6. Failure by [Responsible Party] to comply with any of the terms of this Order shall constitute a violation of an order of the Board.  Nothing herein shall waive the initiation of appropriate enforcement actions or the issuance of additional orders as appropriate by the Board or the Director as a result of such violations.  Nothing herein shall affect appropriate enforcement actions by any other federal, state, or local regulatory authority.  [RP Does Not Waive Rights in Third Party Action]

7. If any provision of this Order is found to be unenforceable for any reason, the remainder of the Order shall remain in full force and effect.

8. [Responsible Party] shall be responsible for failure to comply with any of the terms and conditions of this Order unless compliance is made impossible by earthquake, flood, other acts of God, war, strike, or such other unforeseeable circumstances beyond its control and not due to a lack of good faith or diligence on its part.  [Responsible Party] shall demonstrate that such circumstances were beyond its control and not due to a lack of good faith or diligence on its part.  [Responsible Party] shall notify the DEQ Regional Director verbally within 24 hours and in writing within three business days when circumstances are anticipated to occur, are occurring, or have occurred that may delay compliance or cause noncompliance with any requirement of the Order.  Such notice shall set forth:

a. the reasons for the delay or noncompliance; 

b. the projected duration of any such delay or noncompliance; 

c. the measures taken and to be taken to prevent or minimize such delay or noncompliance; and 

d. the timetable by which such measures will be implemented and the date full compliance will be achieved.  

Failure to so notify the Regional Director verbally within 24 hours and in writing within three business days, of learning of any condition above, which the parties intend to assert will result in the impossibility of compliance, shall constitute a waiver of any claim to inability to comply with a requirement of this Order.

9. This Order is binding on the parties hereto and any successors in interest, designees and assigns, jointly and severally.

10. This Order shall become effective upon execution by both the Director or his designee and [Responsible Party].  Nevertheless, [Responsible Party] agrees to be bound by any compliance date which precedes the effective date of this Order.  [No Preceding Dates]

11. This Order shall continue in effect until:

a. The Director or his designee terminates the Order after [Responsible Party] has completed all of the requirements of the Order;

b. [Responsible Party] petitions the Director or his designee to terminate the Order after it has completed all of the requirements of the Order and the Director or his designee approves the termination of the Order; or

c. the Director or Board terminates the Order in his or its sole discretion upon 30 days’ written notice to [Responsible Party].

Termination of this Order, or any obligation imposed in this Order, shall not operate to relieve [Responsible Party] from its obligation to comply with any statute, regulation, permit condition, other order, certificate, certification, standard, or requirement otherwise applicable.  [Federal Anti-Deficiency (if needed, use separate paragraph)]  

12. Any plans, reports, schedules or specifications attached hereto or submitted by [Responsible Party] and approved by the Department pursuant to this Order are incorporated into this Order.  Any non-compliance with such approved documents shall be considered a violation of this Order.

13. The undersigned representative of [Responsible Party] certifies that he or she is a responsible official [or officer] authorized to enter into the terms and conditions of this Order and to execute and legally bind [Responsible Party] to this document.  Any documents to be submitted pursuant to this Order shall also be submitted by a responsible official of [Responsible Party].  [For an Individual RP]

14. This Order constitutes the entire agreement and understanding of the parties concerning settlement of the violations identified in Section C of this Order, and there are no representations, warranties, covenants, terms or conditions agreed upon between the parties other than those expressed in this Order.

15. By its signature below, [Responsible Party] voluntarily agrees to the issuance of this Order.


And it is so ORDERED this 		 day of 			, 20[XX].



											
					[Regional Director’s Name], Regional Director
					Department of Environmental Quality



-----------------------------(Remainder of Page Intentionally Blank)-----------------------------

[Full Name of Corporation] voluntarily agrees to the issuance of this Order.


Date: _______________ By: _________________________, _________________
						(Person)     	             (Title)
                                              			 [Full Name of Corporation]


Commonwealth of Virginia
City/County of ____________________

The foregoing document was signed and acknowledged before me this ______ day of _____________, 20___, by _________________________________________ who is _____________________________of [Full Name of Corporation], on behalf of the corporation. 

	____________________________________
					       	       Notary Public

					____________________________________
						      Registration No.

My commission expires: ________________

Notary seal:


[Corporation]  [Individual]  [Partnership]  [Public Entity]  [Limited Liability Company]

APPENDIX A
SCHEDULE OF COMPLIANCE

[Note:  The goal of a Schedule of Compliance is to compel an RP to return to compliance within a specified timeframe.  The Schedule should address each violation that is not recited as completely resolved in Section C of the Order, setting actions and dates by which a Responsible Party must either return to compliance or violate the Order, in all possible cases.   If the Schedule is straightforward, use the format for a Simple Schedule of Compliance, shown via the link.  If the Schedule is more complex, e.g., where a return to compliance with a requirement involves several related steps, use the extended format, shown below.  Modify the model language, delete inapplicable sections, or add other items to fit the case.  

The general outline of relief is to cease immediately activities that are unpermitted or violations; submit required documentation or plans in accordance with specified regulatory/permit requirements by a date certain for DEQ review and approval; respond to any comments within the time allowed; implement the plans once approved; and incorporate approved plans (as necessary) into any permits.

The Schedule may have a statement requiring a party to comply with a statutory or regulatory provision or permit condition.  Such statements are particularly useful if the violation is more significant or complex, the violator has a poor compliance history, or it is appropriate for the RP to submit periodic reports for a term demonstrating compliance.  Such statements requiring compliance with existing standards may be omitted in other cases.

The dates in the Schedule should preferably be dates certain, but may also be dates from the effective date of the Order.  Both of these dates can be calculated and entered into CEDS or other database.  Dates for interim milestones may be dependent on DEQ review or approval (ratchet dates), but there should be a final date by which compliance must be achieved, in all possible cases.]

[Simple Schedule of Compliance Format]


1. Unpermitted Discharge

a. [Insert this paragraph if the plan to cease unpermitted discharge is not formulated or final.][Responsible Party] shall [immediately] submit, for DEQ review and approval, a plan to cease the unpermitted discharge of stormwater associated with construction activities from the [Facility or Site] to [receiving water].  

[Responsible Party] shall respond to any DEQ comments regarding its plan to cease the unpermitted discharge within [number of days] from the date of the DEQ comments.

Upon DEQ approval, [Responsible Party] shall immediately implement the approved plan to cease the unpermitted discharge of stormwater associated with construction activities from the [Facility or Site] to [receiving water].

b. [Insert this paragraph if the plan to cease unpermitted discharge is final.] [Responsible Party] shall immediately implement the plan to cease the unpermitted discharge of stormwater associated with construction activities from the [Facility or Site] to [receiving water] approved by DEQ on [date] and memorialized in [list letter, report, etc., that describes the plan to cease the unpermitted discharge; include the date of the document and author, if possible, to ensure accurate identification and enforceability].

2. Cleanup and Remediation of Receiving Waters

[Note: It may not always be necessary or appropriate to require cleanup and remediation of receiving waters.  Confer with VWP staff to determine whether it is appropriate to require cleanup and remediation of receiving waters.]

a. [Insert this paragraph where the Cleanup Plan is not formulated or final.]  [Responsible Party] shall submit to DEQ, for review and approval, by [date], a detailed plan (Cleanup Plan) addressing how [Responsible Party] will achieve the cleanup of [sediment and any other substance discharged] from [receiving waters].  The Cleanup Plan shall include a determination of whether [Responsible Party’s] [unpermitted] discharge has resulted in an impairment of [receiving water].  If [Responsible Party’s] [unpermitted] discharge has resulted in an impairment of [receiving water], the Cleanup Plan shall include a plan of corrective action to remedy said impairment, including a schedule of post-action monitoring to demonstrate that the impairment has been remedied.  The Cleanup Plan shall also include a schedule of implementation.  

[Responsible Party] shall respond to any DEQ comments regarding the Cleanup Plan within [number of days] from the date of the DEQ comments.  

Upon DEQ approval, [Responsible Party] shall immediately implement the approved Cleanup Plan. 

b. [Insert this paragraph where the Cleanup Plan is final.]  [Responsible Party] shall immediately implement the Cleanup Plan approved by DEQ on [date] and memorialized in [list letter, report, etc., that describes the Cleanup Plan, include the date of the document and author, if possible, to ensure accurate identification and enforceability].

c.  [Responsible Party] shall complete the cleanup of [sediment and any other substance discharged] from [receiving water] and evaluate the effects of said discharge on [receiving water], in accordance with the Cleanup Plan, as expeditiously as possible but in no event later than [date].  

d. [Responsible Party] shall submit a final report documenting completion of cleanup, in accordance with the Cleanup Plan, and containing the results of the above-referenced evaluations, to DEQ by [date], for its review and approval.

3. SWPPP

a. [Responsible Party] shall prepare a SWPPP in accordance with the requirements of Section II of the State Permit and shall submit the SWPPP to DEQ by [date] for its review and approval.  

b. [Responsible Party] shall respond to any DEQ comments regarding its SWPPP within [number of days] from the date of the DEQ comments.  

c. During the term of this Order, should any amendment to the SWPPP be required under State Permit Section II(C), [Responsible Party] shall submit such amendment to DEQ within [number of days] days of the date of the signed revision for review and approval.  

d. [Responsible Party] shall respond to any DEQ comments regarding any amended SWPPP within [number of days] from the date of the DEQ comments.  

e. Upon DEQ approval, [Responsible Party] shall [immediately] implement the approved SWPPP and any approved amended SWPPP. 

f. [Responsible Party] shall comply with the provisions of the State Permit regarding retention of the SWPPP, along with a copy of the State Permit, registration statement, and State Permit coverage letter from the Department, at the construction site or other easily accessible location.  

4. Plan and Schedule of Corrective Action

[Note: A corrective action plan should be used to address permit violations that are continuing or are likely to continue (e.g., by requiring construction of BMPs at the site).]

a. [Insert this paragraph where the plan and schedule of corrective action is not formulated or final.]  [Responsible Party] shall submit to DEQ, for review and approval, by [date], a detailed plan of action (Corrective Action Plan) addressing how [Responsible Party] will achieve consistent compliance with [describe permit condition(s) not currently met].  Said plan of action shall also include a schedule of implementation.  

[Responsible Party] shall respond to any DEQ comments regarding its Corrective Action Plan within [number of days] from the date of the DEQ comments.

Upon DEQ approval, [Responsible Party] shall immediately implement the approved Corrective Action Plan.

b. [Insert this paragraph where the plan and schedule of corrective action is final.]  [Responsible Party] shall immediately implement the plan and schedule of [control installation/stabilization/repair/corrective action] (Corrective Action Plan) approved by DEQ on [date] and memorialized in [list letter, report, etc., that describes the plan and schedule, include the date of the document and author, if possible, to ensure accurate identification and enforceability].

c. [Responsible Party] shall complete corrective action in accordance with the Corrective Action Plan as expeditiously as possible, but no later than [date].

d. [Responsible Party] shall submit a final report documenting completion of corrective action, in accordance with the Corrective Action Plan, within 30 days of completion of corrective action but no later than [date].

5. Inspections, Recordkeeping and Reporting

a. [Responsible Party] shall comply with the provisions of Section II(D)(4) of the State Permit with respect to conducting site inspections and making and retaining inspection reports.  Within [number of days] days following each required inspection, [Responsible Party] shall submit to DEQ a copy of the inspection report.  

b. [Responsible Party] has failed to retain inspection reports as part of the SWPPP.  [Responsible Party] has indicated that the inspection report for [date] exists and can be incorporated into the SWPPP and provided to DEQ after the fact.  [Responsible Party] shall, therefore, retain the inspection report for [date] as part of the SWPPP and submit a copy to DEQ no later than [date].  

6. DEQ Contact

Unless otherwise specified in this Order, [Responsible Party] shall submit all requirements of Appendix A of this Order to:

[bookmark: _DV_M127][DEQ Staff Name]
[bookmark: _DV_M128][Title]
[bookmark: _DV_M129][VA DEQ –_____Regional Office]
[bookmark: _DV_M130][Address]
[Phone]
[Fax]
[Email]
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[Appendix B – EMS SEP at Small Business]
