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STATE WATER CONTROL BOARD
ENFORCEMENT ACTION - ORDER BY CONSENT
ISSUED TO
[RESPONSIBLE PARTY]
FOR
[FACILITY NAME]
Ground Water Withdrawal Permit No. [___________]
[or Unpermitted Ground Water Withdrawal]


SECTION A: Purpose

This is a Consent Order issued under the authority of Va. Code § 62.1-268, between the State Water Control Board and [Responsible Party], regarding the [Facility Name], for the purpose of resolving certain violations of the Virginia Ground Water Management Act of 1992 (Va. Code § 62.1-254 et seq.) and its supporting regulations (9 VAC 25-610-10, et seq.). [Laws]  [Regs]  [LIS]  [Citation Format] [Superseding Order]


SECTION B: Definitions: [put in alphabetical order; delete unused definitions]

Unless the context clearly indicates otherwise, the following words and terms have the meaning assigned to them below:

1.	“Act” means the Ground Water Management Act of 1992, Va. Code §§ 62.1-254, et seq.

2.	“Board” means the State Water Control Board, a permanent citizens’ board of the Commonwealth of Virginia as described in Va. Code §§ 10.1-1184 and 62.1-44.7. 

3.	“Department” or “DEQ” means the Department of Environmental Quality, an agency of the Commonwealth of Virginia as described in Va. Code § 10.1-1183.

4.	“Director” means the Director of the Department of Environmental Quality.

5.	“Facility” means the [Named Facility], a [type of business] located at [street address] in [City or County], Virginia

6.	“Ground water” means any water, except capillary moisture, beneath the land surface in the zone of saturation or beneath the bed of any stream, lake, reservoir, or other body of surface water wholly or partially within the boundaries of the Commonwealth of Virginia, whatever the subsurface geologic structure in which such water stands, flows, percolates, or otherwise occurs.  9 VAC 25-610-10.

7.	“Ground Water Management Area” means any area declared by the Board to have met any of the conditions in 9 VAC 25-610-70 and the Board determines that the public welfare, safety and health require that regulatory efforts be initiated. 

8.	“Notice of Violation” or “NOV” means a type of Notice of Alleged Violation under Va. Code § 62.1-44.15.

9. “Order” means this document, also known as a “Consent Order” or an “Order by Consent,” a type of Special Order under the State Water Control Law.

10. “Permit” means Ground Water Withdrawal Permit No. [xxx], which was issued under the State Water Control Law and the Regulation to [Responsible Party] on [date] and which expires on [date], and means a certificate issued by the Board permitting the withdrawal of a specified quantity of ground water in a ground water management area.

11. “Person” means any and all persons, including individuals, firms, partnerships, associations, public or private institutions, municipalities or political subdivisions, governmental agencies, or private or public corporations organized under the laws of this Commonwealth or any other state or country.  9 VAC 25-610-10.

12. “Regulations” means the Ground Water Withdrawal Regulations, 9 VAC 25-610-10 et seq.

13. “[Responsible Party]” means [full name of corporation], a corporation authorized to do business in Virginia and its affiliates, partners, and subsidiaries.  [Responsible Party] is a “person” within the meaning of Va. Code § 62.1-44.3.  [Alternate Responsible Party]  [SCC Clerk]

14. “[Regional Acronym]” means the [Regional Office] of DEQ, located in [City], Virginia.

15. “Va. Code” means the Code of Virginia (1950), as amended.

16.	“VAC” means the Virginia Administrative Code.


SECTION C: Findings of Fact and Conclusions of Law

1. [Responsible Party], a person, owns and operates the Facility in [_______] County, Virginia.  [_______] County is located in the Eastern Shore ground water management area as declared in 9 VAC 25-610-80.  [Responsible Party] was subject to the Permit, which authorized [Responsible Party] to withdraw and use 7,650,000 gallons per year from the Columbia and Lower Yorktown-Eastover aquifers.  The permitted withdrawal of ground water provided a public water supply for the Facility.

2. The Permit specified that [Responsible Party]’s withdrawal of ground water should not exceed a total of 1,420,000 gallons in a calendar month and should originate from three permitted wells.  Water use from each well and the total well system was to be recorded monthly and reported to DEQ by the tenth day of each January, April, July and October for the previous calendar quarter.   

3. 9 VAC 25-610-90(D) of the Regulations and Part I(9) of the Permit required [Responsible Party] to submit a new permit application to DEQ at least 270 days before the expiration of the Permit.  The permit application was due November 3, 2005.  [Responsible Party] submitted a timely permit application dated September 30, 2005.  There was a series of discussions between DEQ, [Responsible Party] and [Responsible Party]’s technical consultant during the period August 2005 through November 2006 to develop permit conditions.   

4. Discussions between DEQ and [Responsible Party] were discontinued in December 2006 and resumed with a third party, which purportedly was going to purchase the Facility from [Responsible Party].  DEQ’s discussions with the third party and its technical consultant to develop permit conditions continued until July 2007. 

5. On or about August 1, 2008, when inquiring about a matter unrelated to the permit application, DEQ staff (“staff”) was informed by a representative of [Responsible Party] that the sale of the Facility to the third party had not been consummated.  Staff was requested to resume review of the permit application dated September 30, 2005. 

6. DEQ advised [Responsible Party] by letter dated August 7, 2008, of the information DEQ needed to complete its permit application review; DEQ requested a response by September 8, 2008.  The August 7, 2008, DEQ letter was transmitted again by electronic mail on October 27, 2008.  A representative of [Responsible Party] responded by letter dated October 27, 2008, to the effect that, due to changes in personnel at the Facility, he was unable to locate the review comments provided by DEQ in response to the original permit application dated September 30, 2005, or the supporting material that had been prepared by [Responsible Party]’s technical consultant in support of that application.  In a telephone conversation with DEQ staff on March 10, 2009, the representative of [Responsible Party] stated that he would contact its consultant and submit to DEQ the information it had requested in its August 7, 2008, letter.  

7. [Responsible Party] has not submitted to DEQ the information requested in the August 7, 2008, letter required for the September 30, 2005, permit application to be considered complete.

8. [Responsible Party] submitted ground water withdrawal reports for the period July 1, 2006, through March 31, 2009, which showed continual withdrawal activity during that period.

9. Va. Code § 62.1-258 and 9 VAC 25-610-40(A) of the Regulations prohibit the withdrawal of ground water within a ground water management area without a permit.  [Responsible Party] has been and continues to be in violation of the Act and the Regulations by withdrawing ground water within a ground water management area without a permit. 

10. Va. Code § 62.1-266(C) provides that a ground water withdrawal permit shall expire at the end of its term unless a complete application for a new permit has been filed in a timely manner as required by the regulations of the Board, and the Board is unable, through no fault of the permittee, to issue a new permit before the expiration date of the previous permit.

11. 9 VAC 25-610-90(A)(9) of the Regulations provides that, a person who has an existing permit to withdraw ground water and who files a timely but incomplete permit application to continue withdrawing ground water, must provide to the Board information required to complete the application within 60 days of the Board’s notice to the applicant of deficiencies in the application.  A person who does not provide the required information to the Board within 60 days of the notice of deficiencies shall cease withdrawal until the person provides the additional information to the Board and the Board concurs that the application is complete.  [Responsible Party] violated the Act and the Regulations by not providing the information required by DEQ to complete review of [Responsible Party]’s permit application within 60 days of DEQ’s August 7, 2008, notice of deficiencies.  

12. 9 VAC 25-610-90(E) of the Regulations provides that, where the Board considers an application to withdraw ground water incomplete, it may require the submission of additional information after an application has been filed, and may suspend processing of any application until such time as the applicant has supplied missing or deficient information and the Board considers the application complete. 

13. On April 21, 2009, DEQ issued NOV No. W2009-04-T-104 advising [Responsible Party] of the above referenced observations.  [Responsible Party] has not responded to the NOV.

14. Based on the results of [the [date] inspection, the [date] meeting, and/or the documentation submitted on [date]], the Board concludes that [Responsible Party] has violated [Permit condition xxx and/or Va. Code § XX.X-XXXX and/or 9 VAC XX-XXX-XX], as described in paragraphs [C(x) through C(x)], above.

15. In order for [Responsible Party] to return to compliance, DEQ staff and representatives of [Responsible Party] have agreed to the Schedule of Compliance, which is incorporated as Appendix A of this Order.


SECTION D: Agreement and Order

Accordingly, by virtue of the authority granted it in Va. Code §§ 62.1-44.15, the Board orders [Responsible Party], and [Responsible Party] agrees to:

1. Perform the actions described in [Appendix A/Appendices A and B] of this Order; and 

2. Pay a civil charge of $XX,XXX within 30 days of the effective date of the Order in settlement of the violations cited in this Order.  

Payment shall be made by check, certified check, money order or cashier’s check payable to the “Treasurer of Virginia,” and delivered to:

Receipts Control
Department of Environmental Quality
Post Office Box 1104
Richmond, Virginia  23218

[Responsible Party] shall include its Federal Employer Identification Number (FEIN) [(xx-xxxxxxx)] with the civil charge payment and shall indicate that the payment is being made in accordance with the requirements of this Order for deposit into the Virginia Environmental Emergency Response Fund (VEERF).  If the Department has to refer collection of moneys due under this Order to the Department of Law, [RP] shall be liable for attorneys’ fees of 30% of the amount outstanding.  [No Penalty]  [No Injunctive Relief]  [SEP]   [Payment Schedule (optional, but discouraged)]

[Superseding Order]


SECTION E:  Administrative Provisions

[Note:  If the Responsible Party is an individual, or if there is more than one RP, the pronouns in the Administrative Provisions may need to be adjusted accordingly.]

1. The Board may modify, rewrite, or amend this Order with the consent of [Responsible Party] for good cause shown by [Responsible Party], or on its own motion pursuant to the Administrative Process Act, Va. Code § 2.2-4000 et seq., after notice and opportunity to be heard.

2. This Order addresses and resolves only those violations specifically identified in Section C of this Order[ and in NOV No. xx-xxx-xxxx dated [month, day and year][ and Warning Letter No. xx-xxx-xxxx dated [month, day and year]]].  This Order shall not preclude the Board or the Director from taking any action authorized by law, including but not limited to:  (1) taking any action authorized by law regarding any additional, subsequent, or subsequently discovered violations; (2) seeking subsequent remediation of the facility; or (3) taking subsequent action to enforce the Order.

3. For purposes of this Order and subsequent actions with respect to this Order only, [Responsible Party] admits the jurisdictional allegations, findings of fact, and conclusions of law contained herein.  [Neither Admits Nor Denies]  [Does Not Admit]

4.  [Responsible Party] consents to venue in the Circuit Court of the City of Richmond for any civil action taken to enforce the terms of this Order.  [Alternate Venue]  [Alternate Venue for Federal RP]

5. [Responsible Party] declares it has received fair and due process under the Administrative Process Act and the Ground Water Management Act of 1992 and it waives the right to any hearing or other administrative proceeding authorized or required by law or regulation, and to any judicial review of any issue of fact or law contained herein [Additional Language].  Nothing herein shall be construed as a waiver of the right to any administrative proceeding for, or to judicial review of, any action taken by the Board to modify, rewrite, amend, or enforce this Order.

6. Failure by [Responsible Party] to comply with any of the terms of this Order shall constitute a violation of an order of the Board.  Nothing herein shall waive the initiation of appropriate enforcement actions or the issuance of additional orders as appropriate by the Board or the Director as a result of such violations.  Nothing herein shall affect appropriate enforcement actions by any other federal, state, or local regulatory authority.  [RP Does Not Waive Rights in Third Party Action]

7. If any provision of this Order is found to be unenforceable for any reason, the remainder of the Order shall remain in full force and effect.

8. [Responsible Party] shall be responsible for failure to comply with any of the terms and conditions of this Order unless compliance is made impossible by earthquake, flood, other acts of God, war, strike, or such other unforeseeable circumstances beyond its control and not due to a lack of good faith or diligence on its part.  [Responsible Party] shall demonstrate that such circumstances were beyond its control and not due to a lack of good faith or diligence on its part.  [Responsible Party] shall notify the DEQ Regional Director verbally within 24 hours and in writing within three business days when circumstances are anticipated to occur, are occurring, or have occurred that may delay compliance or cause noncompliance with any requirement of the Order.  Such notice shall set forth:

a. the reasons for the delay or noncompliance; 

b. the projected duration of any such delay or noncompliance; 

c. the measures taken and to be taken to prevent or minimize such delay or noncompliance; and 

d. the timetable by which such measures will be implemented and the date full compliance will be achieved.

Failure to so notify the Regional Director verbally within 24 hours and in writing within three business days, of learning of any condition above, which the parties intend to assert will result in the impossibility of compliance, shall constitute a waiver of any claim to inability to comply with a requirement of this Order.

9. This Order is binding on the parties hereto and any successors in interest, designees and assigns, jointly and severally.

10. This Order shall become effective upon execution by both the Director or his designee and [Responsible Party].  Nevertheless, [Responsible Party] agrees to be bound by any compliance date which precedes the effective date of this Order.  [No Preceding Dates]

11. This Order shall continue in effect until:

a. The Director or his designee terminates the Order after [Responsible Party] has completed all of the requirements of the Order;

b. [Responsible Party] petitions the Director or his designee to terminate the Order after it has completed all of the requirements of the Order and the Director or his designee approves the termination of the Order; or

c. the Director or Board terminates the Order in his or its sole discretion upon 30 days’ written notice to [Responsible Party].

Termination of this Order, or any obligation imposed in this Order, shall not operate to relieve [Responsible Party] from its obligation to comply with any statute, regulation, permit condition, other order, certificate, certification, standard, or requirement otherwise applicable.  [Federal Anti-Deficiency (if needed, use separate paragraph)]  

12. Any plans, reports, schedules or specifications attached hereto or submitted by [Responsible Party] and approved by the Department pursuant to this Order are incorporated into this Order.  Any non-compliance with such approved documents shall be considered a violation of this Order.

13. The undersigned representative of [Responsible Party] certifies that he or she is a responsible official [or officer] authorized to enter into the terms and conditions of this Order and to execute and legally bind [Responsible Party] to this document.  Any documents to be submitted pursuant to this Order shall also be submitted by a responsible official of [Responsible Party].  [For an Individual RP]

14. This Order constitutes the entire agreement and understanding of the parties concerning settlement of the violations identified in Section C of this Order, and there are no representations, warranties, covenants, terms or conditions agreed upon between the parties other than those expressed in this Order.

15. By its signature below, [Responsible Party] voluntarily agrees to the issuance of this Order.


And it is so ORDERED this 		 day of 			, 20[XX].



											
					[Regional Director’s Name], Regional Director
					Department of Environmental Quality



-----------------------------(Remainder of Page Intentionally Blank)-----------------------------

[Full Name of Corporation] voluntarily agrees to the issuance of this Order.


Date: _______________ By: _________________________, _________________
						(Person)     	             (Title)
                                              			 [Full Name of Corporation]


Commonwealth of Virginia
City/County of ____________________

The foregoing document was signed and acknowledged before me this ______ day of _____________, 20___, by _________________________________________ who is _____________________________of [Full Name of Corporation], on behalf of the corporation. 

	____________________________________
					       	       Notary Public

					____________________________________
						      Registration No.

My commission expires: ________________

Notary seal:


[Corporation]  [Individual]  [Partnership]  [Public Entity]  [Limited Liability Company]


APPENDIX A
SCHEDULE OF COMPLIANCE

[Note:  The goal of a Schedule of Compliance is to compel an RP to return to compliance within a specified timeframe.  The Schedule should address each violation that is not recited as completely resolved in Section C of the Order, setting actions and dates by which a Responsible Party must either return to compliance or violate the Order, in all possible cases.   If the Schedule is straightforward, use the format for a Simple Schedule of Compliance, shown via the link.  If the Schedule is more complex, e.g., where a return to compliance with a requirement involves several related steps, use the extended format, shown below.  The Table of Model Language provides links to model language for many common violations, but cannot address them all.  Modify the model language or add other items to fit the case.  The Table can be expanded as new language is written.

The general outline of relief is to cease immediately activities that are unpermitted or violations; submit required documentation or plans in accordance with specified regulatory/permit requirements by a date certain for DEQ review and approval; respond to any notices of deficiency within the time allowed; implement the plans once approved; and incorporate approved plans (as necessary) into any permits.

The Schedule may have a statement requiring a party comply with a statutory or regulatory provision or permit condition.  Such statements are particularly useful if the violation is more significant or complex, the violator has a poor compliance history, or it is appropriate for the RP to submit periodic reports for a term demonstrating compliance.  Such statements requiring compliance with existing standards may be omitted in other cases.

The dates in the Schedule should preferably be dates certain, but may also be dates from the effective date of the Order.  Both of these dates can be calculated and entered into CEDS or other database.  Dates for interim milestones may be dependent on DEQ review or approval (ratchet dates), but there should be a final date by which compliance must be achieved, in all possible cases.]

[Responsible Party] shall, in accordance with the provisions of the State Water Control Law, the Ground Water Management Act of 1992, and the Ground Water Withdrawal Regulations, comply with the following regarding the withdrawal of ground water at the [Facility]:

1	Within 60 days of the effective date of this Order, [Responsible Party] shall provide to DEQ the information requested in its letter dated August 7, 2008, attached hereto as Exhibit 1, in order to process [Responsible Party]’s ground water withdrawal permit application.  

2.	For 60 days following the effective date of this Order, [Responsible Party] may continue to withdraw ground water.  Should [Responsible Party] provide the information required by Item 1 of this Appendix A within 60 days of the effective date of this Order, it may continue to withdraw ground water until such time as DEQ takes its final action to issue or deny [Responsible Party]’s permit application.  Any withdrawal under this Item 2 shall be limited as follows:

a. [Responsible Party] shall withdraw no more than 7,650,000 gallons of ground water per year to provide a public water supply for the Sunset Beach Resort.  Other beneficial uses are not authorized by this Order.

b. The withdrawal of ground water shall originate from the following withdrawal points:

	Owner Well Name
	DEQ Well#
	Depth
	Aquifer

	1
	165-260
	70’
	Columbia

	2
	165-042
	70’
	Columbia

	3
	165-112
	240’
	Lower Yorktown-Eastover



c. Total withdrawals from the wells referenced in paragraph 2 of this Appendix A shall not exceed 1,420,000 gallons in a calendar month.

d. Water use from each well and total system water use shall be recorded monthly and reported on forms provided by DEQ to the Tidewater Regional Office by the tenth day of each January, April, July and October for the respective previous calendar quarter.  Records of water use shall be maintained by [RP] as required by the Ground Water Withdrawal Regulation.

e. Each well referenced in subparagraph b above shall have in-line totalizing flow meters to read gallons, cubic feet, or cubic meters.  Such meters shall produce volume determinations within plus or minus 10% of actual flows.  A defective meter or other device must be repaired or replaced within 30 days.  A defective meter is not grounds for not reporting withdrawals.  During any period when a meter is defective generally accepted engineering methods shall be used to estimate withdrawals and the period during which the meter was defective must be clearly identified in ground water withdrawal reports.

f. 	Each well referenced in subparagraph b above shall be equipped in a manner such that water levels can be measured during pumping and nonpumping periods without dismantling any equipment.  Any opening for tape measurement of water levels shall have an inside diameter of 0.5 inches and be sealed by a removable plug or cap.  [RP] shall provide a tap for taking raw water samples from each well.

g. [RP] shall not place a pump or water intake device lower than the top of the uppermost confined aquifer that a well utilizes as a ground water source or lower than the bottom of an unconfined aquifer that a well utilizes as a ground water source when installing a replacement well for any of the wells referenced in subparagraph b above.

h.  [RP] shall notify DEQ in writing and gain staff approval of any change in the status, construction, or pump setting of any well referenced in subparagraph b above.  A revised water well completion report must be submitted to DEQ within 30 days of any change in the event that the physical construction of a well is altered or the pump setting in the well is changed.

i. 	[RP] shall notify DEQ five working days in advance of any scheduled well maintenance that results in the pump being pulled for wells with unknown screen locations.  At the time of such notification, DEQ may take the opportunity to run geophysical logs to determine screen locations.

3.	Should [Responsible Party] not provide the information required by Item 1 of this Appendix A within 60 days of the effective date of this Order, DEQ will suspend review of [Responsible Party]’s permit application and [Responsible Party] shall immediately cease withdrawing ground water.  Any unpermitted withdrawals of ground water after that date will be a violation of this Order.

4.	DEQ Contact

Unless otherwise specified in this Order, [Responsible Party] shall submit all requirements of Appendix A of this Order to:

[bookmark: _DV_M127][DEQ Staff Name]
[bookmark: _DV_M128][Title]
[bookmark: _DV_M129][VA DEQ –_____Regional Office]
[bookmark: _DV_M130][Address]
[Phone]
[Fax]
[Email]

[Appendix B – General SEP]
[Appendix B – EMS SEP at Small Business]




