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VIRGINIA WASTE MANAGEMENT BOARD
ENFORCEMENT ACTION - ORDER BY CONSENT
ISSUED TO
[RESPONSIBLE PARTY]
FOR
[FACILITY NAME] 
EPA ID No. __________[or Unregistered Facility]


SECTION A:  Purpose

This is a Consent Order issued under the authority of Va. Code § 10.1-1455, between the Virginia Waste Management Board, and [Responsible Party], regarding the [Facility Name], for the purpose of resolving certain violations of the Virginia Waste Management Act and the applicable regulations.  [Laws]  [Regs]  [CFR]  [LIS]  [Citation Format] [Superseding Order]


SECTION B:  Definitions [put in alphabetical order; delete unused definitions]

Unless the context clearly indicates otherwise, the following words and terms have the meaning assigned to them below:

1. “Board” means the Virginia Waste Management Board, a permanent citizens’ board of the Commonwealth of Virginia, as described in Va. Code §§ 10.1-1184 and -1401.

2. “CESQG” means a conditionally exempt small quantity generator of hazardous waste, a generator of less than 100 kilograms of hazardous waste in a month and meeting the other restrictions of 40 CFR § 261.5 and 9 VAC 20-81-10.

3. “CFR” means the Code of Federal Regulations, as incorporated into the Regulations.

4. “Department” or “DEQ” means the Department of Environmental Quality, an agency of the Commonwealth of Virginia, as described in Va. Code § 10.1-1183.

5. “Director” means the Director of the Department of Environmental Quality, as described in Va. Code § 10.1-1185.

6. “Facility” or “Site” means the [Responsible Party’s] Facility located at [street address] in [City or County], Virginia.

7. “Generator” means person who is a hazardous waste generator, as defined by 40 CFR § 260.10.

8. “Hazardous Waste” means any solid waste meeting the definition and criteria provided in 40 CFR § 261.3.

9. “LQG” means large quantity generator, a hazardous waste generator that generates 1000 kilograms (2200 pounds) or greater of hazardous waste in a calendar month and meets other restrictions.  See 40 CFR § 262.34(a)-(b) and (g)-(l).

10. “[Responsible Party]” means [full name of corporation], a corporation authorized to do business in Virginia and its affiliates, partners, and subsidiaries.  [Responsible Party] is a “person” within the meaning of Va. Code § 10.1-1400.  [Alternate Responsible Party]  [SCC Clerk]

11. “Notice of Violation” or “NOV” means a type of Notice of Alleged Violation under Va. Code § 10.1-1455.

12. “Order” means this document, also known as a “Consent Order” or “Order by Consent.”

13. “Permit” means Permit No. [x], which was issued under the Virginia Waste Management Act and the Regulations to [Responsible Party] on [date] and which expires on [date].

14. “[Regional Acronym]” means the [Regional Office] of DEQ, located in [City], Virginia.

15. “Regulations” or “VHWMR” means the Virginia Hazardous Waste Management Regulations, 9 VAC 20-60-12 et seq.  Sections 20-60-14, -124, -260 through -266, -268, -270, -273, and -279 of the VHWMR incorporate by reference corresponding parts and sections of the federal Code of Federal Regulations (CFR), with the effective date as stated in 9 VAC 20-60-18, and with independent requirements, changes, and exceptions as noted.  In this Order, when reference is made to a part or section of the CFR, unless otherwise specified, it means that part or section of the CFR as incorporated by the corresponding section of the VHWMR.  Citations to independent Virginia requirements are made directly to the VHWMR.

16. “Solid Waste” means any discarded material meeting the definition provided in 40 CFR § 261.2.

17. “SQG” means a small quantity generator, a hazardous waste generator that generates greater than 100 kilograms but less than 1000 kilograms of hazardous waste in a calendar month and meets other restrictions.  See 40 CFR § 262.34(d)-(f).

18. “Va. Code” means the Code of Virginia (1950), as amended.

19. “VAC” means the Virginia Administrative Code.

20. “Virginia Waste Management Act” means Chapter 14 (§ 10.1-1400 et seq.) of Title 10.1 of the Va. Code.  Article 4 (Va. Code §§ 10.1-1426 through 10.1-1429) of the Virginia Waste Management Act addresses Hazardous Waste Management.

21. “Warning Letter” or “WL” means a type of Notice of Alleged Violation under Va. Code § 10.1-1455.


SECTION C:  Findings of Fact and Conclusions of Law

[Note:  The Findings of Fact and Conclusions of Law set out the jurisdictional, factual, and legal basis for the Order, any civil charge, and the Schedule of Compliance.  No one structure fits every case.  Most sections, however, have four parts.  The first part identifies the Responsible Party, its relationship to the facility or site, the purpose of the facility or site, and what (if any) permits or registrations the party holds for the facility or site.  The second part is a chronological narration of facts – inspections, facility reports, etc.  This part includes the observations, the applicable legal requirements, and the NOAVs (NOVs or WLs).  Cite the correct authority in the order (check those cited in the NOV or WL).  The legal requirements are often set out in separate paragraphs after the observations to assure that the distinction is clear.  If there are numerous (usually, more than three) or complex violations, it may be clearer to state the applicable legal requirement(s) immediately after the relevant observation.  Even when paired, however, observations and legal requirements should be at least in separate sentences (or unnumbered paragraphs) to assure that they are distinct.  The third part is a conclusion that the Responsible Party has violated the applicable legal requirements.  The fourth part may not fit the facts of every case and is discretionary.  It describes the events occurring after NOV and may include written responses, meetings, submissions to correct the violations, etc.  This fourth part, if included, should address all violations, either reciting resolution of them in Section C or addressing them through the Schedule of Compliance.  The following facts are by way of example.]

1. [Responsible Party] owns and operates the Facility in [City or County], Virginia.  The Facility [state the general business of the Facility].  Operations at the Facility are subject to the Virginia Waste Management Act and the Regulations.

2. [Responsible Party] submitted a RCRA Subtitle C Site Identification Form (received [date]) that gave notice of regulated waste activity at the Facility as an [SQG or LQG] of hazardous waste.  [Responsible Party] was issued EPA ID No. [VAxxxxxxxx]_for the Facility.  In a subsequent form (received [date]), [Responsible Party] gave notice as an LQG of hazardous waste and/or a [Large/Small] Quantity Handler of Universal Waste at the Facility.

3. At the Facility, [Responsible Party] generates [waste type] which is a solid waste.  [Waste type] is also a hazardous waste – a [waste code] listed waste as described in 40 CFR § [section], or a/an [ignitable/corrosive/reactive/toxic] characteristic waste [waste code] as described in 40 CFR § [section].  This hazardous waste is accumulated in [tanks and/or containers] at the Facility after its generation.

4. On [date], Department staff inspected the Facility for compliance with the requirements of the Virginia Waste Management Act and the Regulations.  Based on the inspection and follow-up information, Department staff made the following observations:

a. [observation 1]
b. [observation 2]
c. [observation 3]

5. 40 CFR § 262.34(a)(1)(i) requires compliance with § 265.171.  § 265.171 requires that [legal requirement 1].

6. 40 CFR § 262.34(a)(4) requires compliance with § 265.52.  § 265.52 requires that [legal requirement 2].

7. 9 VAC 20-60-315(D) requires that [legal requirement 3].  [Note:  If there are more than three observations and legal requirements to be cited separately, the legal requirements may be included in the paragraph describing the observations.]

8. On [date], based on the inspection and follow-up information, the Department issued Notice of Violation No. [x] to the [Responsible Party] for the violations described in paragraphs [C(x) through C(x)], above.  

9. On [date], [Responsible Party] submitted a written response to the NOV [or failed to file a response to the NOV].  [If needed, may include brief statement of the Responsible Party’s response and any rebuttal information or citations.  The rebutting information may be in a separately numbered paragraph.  This paragraph can be combined with the next.]

10. On [date], Department staff met with representatives of [Responsible Party] to discuss the violations, including [Responsible Party’s] written response.

11. Based on the results of [the [date] inspection, the [date] meeting, and/or the documentation submitted on [date]], the Board concludes that [Responsible Party] has violated [Permit condition xxx and/or Va. Code § XX.X-XXXX and/or 9 VAC XX-XXX-XX], as described in paragraphs [C(x) through C(x)], above.

12. [[Responsible Party] has submitted documentation that verifies AND/OR DEQ staff inspected the Facility on [date] and verified] that the violations described in paragraphs [C(x) through C(x)], above, have been corrected.  

13. In order for [Responsible Party] to [complete its] return to compliance, DEQ staff and representatives of [Responsible Party] have agreed to the Schedule of Compliance, which is incorporated as Appendix A of this Order. 
 

SECTION D:  Agreement and Order
	
Accordingly, by virtue of the authority granted it in Va. Code § 10.1-1455, the Board orders [Responsible Party], and [Responsible Party] agrees to:

1. Perform the actions described in Appendix A of this Order; and 

2. Pay a civil charge of $XX,XXX within 30 days of the effective date of the Order in settlement of the violations cited in this Order.  

Payment shall be made by check, certified check, money order or cashier’s check payable to the “Treasurer of Virginia,” and delivered to:

Receipts Control
Department of Environmental Quality
Post Office Box 1104
Richmond, Virginia  23218

[Responsible Party] shall include its Federal Employer Identification Number (FEIN) [(xx-xxxxxxx)] with the civil charge payment and shall indicate that the payment is being made in accordance with the requirements of this Order for deposit into the Virginia Environmental Emergency Response Fund (VEERF).  If the Department has to refer collection of moneys due under this Order to the Department of Law, [RP] shall be liable for attorneys’ fees of 30% of the amount outstanding.  [No Penalty]  [No Injunctive Relief]  [SEP]  [with Annual Fee Payment]  [Payment Schedule (optional, but discouraged)]

[Superseding Order]


SECTION E:  Administrative Provisions

[Note:  If the Responsible Party is an individual, or if there is more than one RP, the pronouns in the Administrative Provisions may need to be adjusted accordingly.]

1. The Board may modify, rewrite, or amend this Order with the consent of [Responsible Party] for good cause shown by [Responsible Party], or on its own motion pursuant to the Administrative Process Act, Va. Code § 2.2-4000 et seq., after notice and opportunity to be heard.

2. This Order addresses and resolves only those violations specifically identified in Section C of this Order[ and in NOV No.xx-xxx-xxxx dated [month, day and year][ and Warning Letter No. xx-xxx-xxxx dated [month, day and year]]].  .  This Order shall not preclude the Board or the Director from taking any action authorized by law, including but not limited to:  (1) taking any action authorized by law regarding any additional, subsequent, or subsequently discovered violations; (2) seeking subsequent remediation of the facility; or (3) taking subsequent action to enforce the Order.

3. For purposes of this Order and subsequent actions with respect to this Order only, [Responsible Party] admits the jurisdictional allegations, findings of fact, and conclusions of law contained herein.  [Neither Admits Nor Denies]  [Does Not Admit] 

4. [Responsible Party] consents to venue in the Circuit Court of the City of Richmond for any civil action taken to enforce the terms of this Order.  [Alternate Venue]  [Alternate Venue for Federal RP]

5. [Responsible Party] declares it has received fair and due process under the Administrative Process Act and the Virginia Waste Management Act and it waives the right to any hearing or other administrative proceeding authorized or required by law or regulation, and to any judicial review of any issue of fact or law contained herein [Additional Language].  Nothing herein shall be construed as a waiver of the right to any administrative proceeding for, or to judicial review of, any action taken by the Board to modify, rewrite, amend, or enforce this Order.

6. Failure by [Responsible Party] to comply with any of the terms of this Order shall constitute a violation of an order of the Board.  Nothing herein shall waive the initiation of appropriate enforcement actions or the issuance of additional orders as appropriate by the Board or the Director as a result of such violations.  Nothing herein shall affect appropriate enforcement actions by any other federal, state, or local regulatory authority.  [RP Does Not Waive Rights in Third Party Action]

7. If any provision of this Order is found to be unenforceable for any reason, the remainder of the Order shall remain in full force and effect.

8. [Responsible Party] shall be responsible for failure to comply with any of the terms and conditions of this Order unless compliance is made impossible by earthquake, flood, other acts of God, war, strike, or such other unforeseeable circumstances beyond its control and not due to a lack of good faith or diligence on its part.  [Responsible Party] shall demonstrate that such circumstances were beyond its control and not due to a lack of good faith or diligence on its part.  [Responsible Party] shall notify the DEQ Regional Director verbally within 24 hours and in writing within three business days when circumstances are anticipated to occur, are occurring, or have occurred that may delay compliance or cause noncompliance with any requirement of the Order.  Such notice shall set forth:

a. the reasons for the delay or noncompliance; 

b. the projected duration of any such delay or noncompliance; 

c. the measures taken and to be taken to prevent or minimize such delay or noncompliance; and 

d. the timetable by which such measures will be implemented and the date full compliance will be achieved.  

Failure to so notify the Regional Director verbally within 24 hours and in writing within three business days, of learning of any condition above, which the parties intend to assert will result in the impossibility of compliance, shall constitute a waiver of any claim to inability to comply with a requirement of this Order.

9. This Order is binding on the parties hereto and any successors in interest, designees and assigns, jointly and severally.

10. This Order shall become effective upon execution by both the Director or his designee and [Responsible Party].  Nevertheless, [Responsible Party] agrees to be bound by any compliance date which precedes the effective date of this Order.  [No Preceding Dates]

11. This Order shall continue in effect until:

a. The Director or his designee terminates the Order after [Responsible Party] has completed all of the requirements of the Order;

b. [Responsible Party] petitions the Director or his designee to terminate the Order after it has completed all of the requirements of the Order and the Director or his designee approves the termination of the Order; or

c. the Director or Board terminates the Order in his or its sole discretion upon 30 days’ written notice to [Responsible Party].

Termination of this Order, or any obligation imposed in this Order, shall not operate to relieve [Responsible Party] from its obligation to comply with any statute, regulation, permit condition, other order, certificate, certification, standard, or requirement otherwise applicable.  [Federal Anti-Deficiency (if needed, use separate paragraph)]  

12. Any plans, reports, schedules or specifications attached hereto or submitted by [Responsible Party] and approved by the Department pursuant to this Order are incorporated into this Order.  Any non-compliance with such approved documents shall be considered a violation of this Order.

13. The undersigned representative of [Responsible Party] certifies that he or she is a responsible official [or officer] authorized to enter into the terms and conditions of this Order and to execute and legally bind [Responsible Party] to this document.  Any documents to be submitted pursuant to this Order shall also be submitted by a responsible official of [Responsible Party].  [For an Individual RP]

14. This Order constitutes the entire agreement and understanding of the parties concerning settlement of the violations identified in Section C of this Order, and there are no representations, warranties, covenants, terms or conditions agreed upon between the parties other than those expressed in this Order.

15. By its signature below, [Responsible Party] voluntarily agrees to the issuance of this Order.


And it is so ORDERED this 		 day of 			, 20[XX].



											
					[Regional Director’s Name], Regional Director
					Department of Environmental Quality




-----------------------------(Remainder of Page Intentionally Blank)-----------------------------


[Full Name of Corporation] voluntarily agrees to the issuance of this Order.


Date: _______________ By: _________________________, _________________
						(Person)     	             (Title)
                                              			 [Full Name of Corporation]


Commonwealth of Virginia
City/County of ____________________

The foregoing document was signed and acknowledged before me this ______ day of _____________, 20___, by _________________________________________ who is _____________________________of [Full Name of Corporation], on behalf of the corporation. 

	____________________________________
					       	       Notary Public

					____________________________________
						      Registration No.

My commission expires: ________________

Notary seal:

[Corporation]  [Individual]  [Partnership]  [Public Entity]  [Limited Liability Company]


APPENDIX A 
SCHEDULE OF COMPLIANCE

[Note:  The goal of a Schedule of Compliance is to compel an RP to return to compliance within a specified timeframe.  The Schedule should address each violation that is not recited as completely resolved in Section C of the Order, setting actions and dates by which a Responsible Party must either return to compliance or violate the Order, in all possible cases.   If the Schedule is straightforward, use the format for a Simple Schedule of Compliance, shown via the link.  If the Schedule is more complex, e.g., where a return to compliance with a requirement involves several related steps, use the extended format, shown below.  The Table of Model Language provides links to model language for many common violations, but cannot address them all.  Modify the model language or add other items to fit the case.  The Table can be expanded as new language is written.

The general outline of relief is to cease immediately activities that are unpermitted or violations; submit required documentation or plans in accordance with specified regulatory/permit requirements by a date certain for DEQ review and approval; respond to any notices of deficiency within the time allowed; implement the plans once approved; and incorporate approved plans (as necessary) into any permits.

The Schedule may have a statement requiring a party comply with a statutory or regulatory provision or permit condition.  Such statements are particularly useful if the violation is more significant or complex, the violator has a poor compliance history, or it is appropriate for the RP to submit periodic reports for a term demonstrating compliance.  Such statements requiring compliance with existing standards may be omitted in other cases.

The dates in the Schedule should preferably be dates certain, but may also be dates from the effective date of the Order.  Both of these dates can be calculated and entered into CEDS or other database.  Dates for interim milestones may be dependent on DEQ review or approval (ratchet dates), but there should be a final date by which compliance must be achieved, in all possible cases.]

[Simple Schedule of Compliance Format]

[Table of Model Language]


1. [bookmark: _DV_M126]Container Management

[Responsible Party] shall manage all containers in accordance with the requirements of 40 CFR §§ 262.34 and 265.171.

a. By [date], [Responsible Party] shall submit photographs and documentary evidence demonstrating that the containers at the Facility are being maintained in good condition in accordance with the regulatory requirements.

b. [Responsible Party] shall respond to any notices of deficiency with respect to the condition of its containers or its documentation in accordance with the notice.

2. Contingency Plan

By [date], [Responsible Party] shall prepare a contingency plan for the Facility in accordance with 40 C.F.R. § 265 Subpart D and submit a copy of it to the Department for review. 

a. If the contingency plan submitted by [Responsible Party] is found by the Department to be inaccurate or deficient, [Responsible Party] shall respond and correct any inaccuracies or deficiencies regarding the plan within 10 days from receiving the notice of the inaccuracy or deficiency.  

b. Within 10 days after final approval by the Department, [Responsible Party] shall certify in writing that a copy of the contingency plan has been provided to the necessary parties under 40 C.F.R. § 265.53 and that the contingency plan will be implemented, as needed, in accordance with 40 C.F.R. Subpart D.  

3. LQG Notification

By [date], [Responsible Party] shall submit notification as an LQG on EPA Form 8700-12 in accordance with 9 VAC 20-60-315(D).  

4. Contact

Unless otherwise specified in this Order, [Responsible Party] shall submit all requirements of Appendix A of this Order to:

 [DEQ Staff Name]
[Title]
[VA DEQ –_____Regional Office]
[Address]
[Phone]
[Fax] 
[Email]
[bookmark: _DV_M127][bookmark: _DV_M128][bookmark: _DV_M129][bookmark: _DV_M130]

[Appendix B – General SEP]
[Appendix B – EMS SEP at Small Business]


