COMMONWEALTH OF VIRGINIA
DEPARTMENT OF ENVIRONMENTAL QUALITY
WATER DIVISION

Subject: Guidance Memo No. 15-2004
Point Assessment for Alleged Violations of the Construction Stormwater Permit Criteria
and Enforcement Referral Guidance

To: Regional Directors -
From: Melanie D. Davenport, Director mo\w
Date: April 28, 2015

Copies: Deputy Regional Directors, Regional VWPP Program Managers, Regional Stormwater
Compliance Managers, James Golden, Jeff Steers, Jefferson Reynolds, Fred
Cunningham, Jerome Brooks

Summary:

This guidance document provides direction for evaluating noncompliance with the General VPDES
Permit for Discharges of Stormwater from Construction Activities Regulations (9 VAC 25-880), the
Virginia Stormwater Management Program Regulations (9 VAC 25-870) and the State Water Control
Law (Va. Code § 62.1-44.2 et seq.) and provides a point system for determining the appropriate
compliance response, including when to refer cases to the Division of Enforcement. The point system
allows Stormwater Compliance staff to consistently assess and respond to alleged noncompliance.

Electronic Copy:

An electronic copy of this guidance document in PDF format is available for staff internally on DEQNET,
and for the general public on DEQ’s website at:
http://www.deq.virginia.gov/Programs/Water/Laws.Regulations.Guidance/Guidance/WaterPermitGuidan

Cc€.aspx.

Contact Information:

Please contact Matthew Stafford, Office of Water Compliance, at (804) 698-4097 or
Matthew.Stafford@deq.virginia.gov with any questions regarding the application of this guidance.

Disclaimer:

This document is provided as guidance and, as such, sets forth standard operating procedures for
the agency. However, it does not mandate or prohibit any particular action not otherwise required
or prohibited by law or regulation. If alternative proposals are made, such proposals will be
reviewed and accepted or denied based on their techmical adequacy and compliance with
appropriate laws and regulations.



L PURPOSE

This guidance establishes procedures for addressing alleged noncompliance with the General Permit for
Discharges of Stormwater from Construction Activities and unpermitted discharges of stormwater from
construction activities. It establishes methods and tools for quantifying noncompliance and unpermitted
activities in order to determine the appropriate compliance response and for referring cases to the
Division of Enforcement. This guidance provides the Point Assessment Criteria for assessing
noncompliance in the Virginia Stormwater Construction General Permit (CGP) Program.

IL. AUTHORITY
The DEQ’s authority to conduct compliance investigations and inspections is provided for in the State

Water Control Law (Va. Code §§ 62.1-44.2 thru 62.1-44.34:28), the VSMP Regulations and the CGP
conditions.

e Code of Virginia (§ 62.1-44.15(6)) authorizes the State Water Control Board: “To make
investigations and inspections, to ensure compliance with any certificates, standards, policies,
rules, regulations, rulings and special orders which it may adopt, issue or establish and to furnish
advice, recommendations, or instructions for the purpose of obtaining such compliance.”

e Code of Virginia (§ 62.1-44.20) states: “Any duly authorized agent of the Board may, at
reasonable times and under reasonable circumstances, enter any establishment or upon any
property, public or private, for the purpose of obtaining information or conducting surveys or
investigations necessary in the enforcement of the provisions of this chapter.”

e Code of Virginia (§ 62.1-44.15:25(4)) authorizes the State Water Control Board to: “Cause
investigations and inspections to ensure compliance with any state or VSMP authority permits,
conditions, policies, rules, regulations, rulings, and orders which it may adopt, issue, or establish
and to furnish advice, recommendations, or instructions for the purpose of obtaining such
compliance.”

e Code of Virginia (§ 62.1-44.15:39) states: “The Department, the VSMP authority, where
authorized to enforce this article, any duly authorized agent of the Department or VSMP
authority, or any locality that is the operator of a regulated municipal separate storm sewer system
may, at reasonable times and under reasonable circumstances, enter any establishment or upon
any property, public or private, for the purpose of obtaining information or conducting surveys or
investigations necessary in the enforcement of the provisions of this article.”

e 9 VAC 25-870-114.A Inspections of the VSMP Regulations states: “The VSMP authority shall
inspect the land-disturbing activity during construction for:
1. Compliance with the approved erosion and sediment control plan;
2. Compliance with the approved stormwater management plan;
3. Development, updating, and implementation of a pollution prevention plan; and
4. Development and implementation of any additional control measures necessary to
address a TMDL.”

e 9 VAC 25-880-70 Part III.W Inspection and Entry of the General Permit for Discharges of
Stormwater from Construction Activities states: “ The operator shall allow the department as the
board's designee, the VSMP authority, EPA, or an authorized representative of either entity
(including an authorized contractor), upon presentation of credentials and other documents as
may be required by law to:




1. Enter upon the operator's premises where a regulated facility or activity is located or
conducted, or where records must be kept under the conditions of this general permit;

2. Have access to and copy, at reasonable times, any records that must be kept under the
conditions of this general permit;

3. Inspect and photograph at reasonable times any facilities, equipment (including
monitoring and control equipment), practices, or operations regulated or required under
this general permit; and

4. Sample or monitor at reasonable times, for the purposes of ensuring state permit
compliance or as otherwise authorized by the Clean Water Act or the Virginia
Stormwater Management Act, any substances or parameters at any location.

For purposes of this section, the time for inspection shall be deemed reasonable during

regular business hours, and whenever the facility is discharging. Nothing contained herein

shall make an inspection unreasonable during an emergency.”

III. PROTOCOL FOR CENTRAL OFFICE REVIEW

In order to promote Regional Office consistency with statewide compliance and enforcement cases and
actions there will be Central Office review of any Notice of Alleged Violation (NOAV) prior to its
issuance and the following protocol will be observed:

Regional Offices (RO) submit a draft NOAYV, either Warning Letter (WL) or Notice of Violation (NOV),
to Central Office (CO) for review prior to its issuance. CO review is completed by the Office of Water
Compliance (OWC), the Office of Stormwater Management (OSM) and the Division of Enforcement
(DE). A written response will be provided to the Regional Office via email as soon as possible but no
later than 7 days based on the following protocol.

1. The regional office submits the draft NOAV (WL or NOV) to the OWC (Construction
Stormwater Compliance Coordinator), who will ensure that it is distributed to the appropriate CO
staff.

2. After distribution, the OWC will coordinate the review and responses for WLs. The DE will
coordinate the review and responses for NOVs. '

3. If additional information is needed or there are questions, the RO will be contacted by phone for
clarification prior to response.

4. Responses will be in writing and provided to the RO via email. The response will either indicate
that there is no comment and the NOAYV is ready for issuance or provide comments. If the
response includes comments for revision, the regional office should revise the document and
issue the NOAV unless a request to return the document for further review is included.

Iv. POINT ASSESSMENT FOR ALLEGED VIOLATIONS OF THE CONSTRUCTION
STORMWATER PERMIT

Alleged permit noncompliance or unpermitted activities are evaluated using the Point Assessment for
Alleged Violations of the Construction Stormwater Permit (Attachment A) and associated criteria and
guidance.
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