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Proposed Nutrient Credit Expansion Framework

Definitions:
Nutrient Credit: Annual (calendar year) nutrient reduction beyond established regulatory baselines as expressed in pounds of nitrogen or phosphorus delivered to tidal waters.  Credits are identified by the year in which they were created.  For wastewater treatment facilities, credits are pounds of nutrients based on the difference between actual and permitted loads.  Credits can be “term”, meaning activities that generate credits for a determined and finite period of time of at least one-year or perpetual, those that are a permanent reduction from baseline dates and conditions.
Nutrient Offset:  Amount of nutrient credit required by law or regulation to offset a new or increased nutrient load from a regulated activity.
I. Credit Certification and Establishment of Credit Generating Activities:
This section proposes the process for the future creation and certification of nutrient credits in Virginia.  
1.  The Department of Conservation and Recreation, the lead nonpoint source pollution agency in Virginia, should be given the clear authority to certify non-point source credits that include activities that are beyond established “baseline” requirements.  DCR should establish, by regulation, a process for evaluating and potentially certifying nonpoint source credits for agricultural or urban stormwater BMPs, management of manure, land use conversion, stream or wetlands restoration, including conversion of existing wetland or steam banks to nutrient banks or any other proposed nutrient removal practices either on land or instream, if such practices are beyond legislative, regulatory and permit requirements adopted or implemented to satisfy the Virginia Chesapeake Bay TMDL Watershed Implementation Plan (WIP).  
2. Reduction values assigned to the practices and projects evaluated by DCR should be consistent with those efficiency and nutrient reduction values assigned by the Chesapeake Bay Program Watershed model in use by EPA at the time of certification for those practices unless more relevant or accurate technical information is available and presented to the DCR as part of a credit-generating proposal. The agency will use best available information from scientific literature, monitoring or modeling information to evaluate any practices.
3. The regulatory framework established by DCR should be based on the current process for proposing and evaluating wetlands and stream restoration credit projects and should have the following features:  
a. A plan for achieving nutrient reductions beyond applicable baselines should first be submitted to the agency that contains information that could include information regarding the entity proposing to generate the credit and address any other requirements for such proposal as promulgated by the agency, including financial assurance and any ongoing operation or maintenance (see h. below). 
b. The plan should be reviewed by interagency team of agencies with relevant expertise chaired by DCR. 
c. A site visit or other evidence (such as photographic) deemed sufficient by the department should be part of the review.
d. Such a plan should be publically noticed that includes proposed practices or treatment and their location.
e. The agency should prepare an evaluation letter that offers initial evaluation and specifies any actions needed by the applicant to finalize a proposal.
f. Following final review, DCR should specify when such credits may be placed on the Virginia Credit Registry (see 9. below for explanation of the Virginia Credit Registry)
g. The proposal should include plans and source of financing for any required operation or maintenance over time.
h. Financial assurances may include letters of credit, escrow funds, surety bonds or insurance policies that assure performance. 
4. Credit values should be “grandfathered” for the duration of the credits in the event evaluation processes or model versions change in the future.  Therefore, perpetual credits values should remain the same as when approved and term credit values remain the same for the duration of the term.  Terms credits that are proposed for renewal should will be evaluated using the most current evaluation process. 
5. DEQ should continue to certify credits that may be generated from processes closely associated with infrastructure and facilities historically regulated by DEQ such as water withdrawals and treatment; and wastewater discharges, connection of septic to treatment plants, and water reuse.     
6. DCR, as part of the certification process, should label credits as “perpetual”, those credits that will continue over time and may be derived from a permanent change to the landscape that is permanently protected by an easement of other legal instrument that runs with the land or should label them as “term” credits that are derived from activities that do not result in permanent reductions and thus are creditable for a period of one or more years depending on the lifespan or renewal requirements for a particular practice.  The minimum timeframe for any credit should be one year.  
7. Credit providers, sometimes referred to a “aggregators”, may “bundle” credits from a variety of practices or providers and offer packages of credits for less than perpetual terms, so long as the source of credits are clearly represented when they are placed on the Virginia Credit registry.
8. DCR may wish to employ a phased approach to credit certification by establishing the regulatory framework described above based on workload, availability of supporting data or other factors.  
9. Virginia should establish a Virginia Nutrient Credit Registry an online registry capable of tracking credits from “cradle to grave” that would be housed with a state agency or through a third party with oversight by the state.  Only credits certified by DCR or DEQ should be entered in the registry.  Annual reports should be prepared that summarizes the status and use of credits contained in the registry and should be made available to the public.  
10. Point Source wastewater credit trades for watershed general permit compliance among members of the Nutrient Credit Exchange Association should continue the existing practice of accounting in the credit ledgers currently submitted by the association.  
11. A registration fee should be established by DCR that is reasonably related to the cost of overseeing and administering registration and credit generation activities.  This fee should replace the current 6% fee on credit sales authorized by Code Section § 10.1-603.8:1 (E) 
12. All trades, offsets, and registered credits used for compliance or mandatory offsets are subject to ongoing auditing and oversight by the permit issuing agency.  

II. Credit Uses

This section summarizes the source sectors and the nature of their participation in the credit program.
WASTEWATER
Wastewater treatment facilities subject to the Chesapeake Bay Watershed General Permit should continue to use credits generated according to existing Virginia Code and General Permit Conditions for compliance and new or expanding facilities should continue to meet current Code requirements.  Wastewater credits should also be available for MS4 permit compliance as described in the Stormwater section below.
STORMWATER
1. Stormwater Offsets:  Existing authorization for stormwater offsets under Section § 10.1-603.8:1  of the Code should remain in place.
2. MS4 (Municipal Separate Storm sewer System) permittees should be able to acquire either perpetual or terms credits for purposes of compliance.  Among other means of acquiring credits, MS4 permittees should be able to acquire nutrient credits with facilities subject to the Watershed General Permit within the same jurisdiction or river basin.  In such cases, the wastewater facilities subject to the General permit would apply a portion of their individual allocation to the MS4 permittee for a defined period of time and would be reflected in any permit. 
3. MS4 permittees may enter into agreement with other MS4 permittees within the same river basin to collectively meet the sum of any waste load allocations that may be established by their permits.  (This ability to share MS4 allocations will require further definition given that stormwater permit requirements from a TMDL are currently based on BMP implementation as opposed to “end-of-pipe” measurable concentrations and loads.)
4. Facilities subject to industrial permits that contain facility specific waste load allocation of nitrogen and phosphorus with the same river basin.
CONCENTRATED ANIMAL FEEDING OPERATIONS (CAFO)
CAFOs with waste load allocations should be able acquire annualized or perpetual credits within the same river basin for purposes of permit compliance.
SEPTIC/ON-SITE SYSTEMS
Estimates of loads for newly installed septic systems should be provided by VDH based on numbers of permitted systems installed by jurisdictions on an annual basis. A one-time surcharge on septic permits should be collected by the permit issuing authority and transferred to the Nutrient Offset Subfund of the Virginia Water Quality Improvement Fund to purchase credits within the same river basin on an annual basis.  
OTHER PURCHASERS
Credits may be purchased by any unregulated entities and used, resold or retired at their discretion
LOCAL WATER QUALITY 
The exchange or acquisition of nutrient credits shall not eliminate any requirement to comply with local water quality requirements (see Va. Code 62.1-44.19:14 B) 

III. Baselines for Credit Generation
Baselines should be established by regulation by DCR within the following framework:
Urban Practices
Practices proposed on urban lands should first meet post construction nutrient loading requirements contained in the state regulations in force at the time the credits are so long as post development loadings are less than pre-development loadings.  
MS4s should meet permit requirements such as TMDL derived waste load allocations or performance criteria contained in the Virginia Chesapeake Bay TMDL WIP for MS4 lands.
Agriculture Practices
Credit should be generated from practices that are implemented beyond those necessary to achieve a level of reductions assigned in the agriculture sector in Virginia’s Watershed Implementation Plan (WIP) as practiced on the on the tract, field or other land area under consideration.  
Land Use Management and Conversion 
Efficiencies should based on those contained in the Chesapeake Bay model with the prior-conversion land use presumed to meet baseline requirements for that land use as specified in the WIP.  If the pre-conversion land use is assigned load reductions in the Virginia WIP or Chesapeake Bay TMDL, then proposed conversions that may generate credits should be calculated as the difference between those necessary reductions and the newly proposed land use.
Other Practices
As determined by the relevant agency (DCR or DEQ) through the process recommended in Section 1 of this framework.
IV. ADDITONAL FRAMEWORK FOR BANKING AND CREDIT GENERATION FACILITIES 
Entities that May Submit Credit Generation Proposals
1. New or existing public or private entities may propose credit generating activities.  Public agencies, regional or local public service authorities, political subdivisions of the states, public utilities may require less financial assurance than those established for private firms.  
2. Governmental agencies may generate and bank credits for their own use.  Such agencies are subject to any established baselines and may enter into agreements with private firms to provide for credit needs.
3. Stream or wetlands banks with water quality improvements implemented on agricultural lands after the baseline date (July 1, 2005 as established by the Chesapeake Bay TMDL WIP) may apply to convert approved wetland or stream mitigation credits into nutrient credits.  Banks receiving such approval can market their mitigation credits for either their wetland or stream mitigation function or their nutrient reduction function but not both.  A mitigation credit sold for its nutrient reduction function cannot also be sold for its wetland or stream mitigation function and vice versa
Credit Retirement
A small percentage of credits certified to be entered into the Virginia Credit Registry should be automatically retired to facilitate water quality improvement and offset additional unregulated loads pursuant to Appendix S of the Chesapeake Bay TMDL.
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