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CAG Participant: Please indicate your selection below so that DEQ may have a better understanding of consensus/non-consensus.

· I agree with the revisions shown here.
· I generally agree with the revisions shown here but have the following suggestions (please mark text or submit suggestions otherwise). 
· I do not agree with the revisions shown here because (please tell us why). 

CHAPTER 210 
VIRGINIA WATER PROTECTION PERMIT PROGRAM REGULATION 
Part IV 
VWP Permit Variances; VWP Permit Modification, Revocation and Reissuance, Transfer, Termination and Denial 
9VAC25-210-180. Rules for modification, revocation and reissuance, extension, transfer, and termination of VWP individual permits.
A. VWP individual permits shallmay be modified in whole or in part, revoked and reissued, extended, or transferred or terminated only as authorized by this section.
B. A VWP permit may be modified in whole or in part, revoked and reissued, transferred or terminated.
C. VWP permit modifications shall not be used to extend the term of a VWP permit beyond 15 years from the date of original issuance. If the permittee wishes to continue one or more activities regulated by the VWP permit after the expiration date of the VWP permit, regardless of pending changes to the permitted activities, the permittee must apply for and obtain a new VWP permit or comply with the provisions of 9VAC25-210-185.
DB. Modification, revocation and reissuance, or termination may be initiated by the board, upon the request of the permittee, or upon the request by another person at the board's discretion under applicable laws or the provisions of subsections D through H of this section. A VWP permitpermits may be modified, or revoked and reissued with permittee consent, upon the request of the permittee or upon board initiative when any of the following developments occur:. Developments applicable to surface water withdrawals are specified in 9VAC25-210-(tbd).
1. When additions or alterations have been made to the affected facility or activity that require the application of VWP permit conditions that differ from those of the existing VWP permit or are absent from it;
21. When new information becomes available about the operationproject or activity covered by the VWP permit, including project additions or alterations, that was not available at VWP permit issuance and would have justified the application of different VWP permit conditions at the time of VWP permit issuance;
32. When a change is made in the promulgated standards or regulations on which the VWP permit was based;
4. When it becomes necessary to change final dates in schedules due to circumstances over which the permittee has little or no control such as acts of God, materials shortages, etc. However, in no case may a compliance schedule be modified to extend beyond any applicable statutory deadline of the Act;
53. When changes occur that are subject to "reopener clauses" in the VWP permit; or.
6. When the board determines that minimum instream flow levels resulting directly from the permittee's withdrawal of surface water are detrimental to the instream beneficial use, existing at the time of permit issuance, and the withdrawal of surface water should be subject to further net limitations or when an area is declared a surface water management area pursuant to §§ 62.1-242 through 62.1-253 of the Code of Virginia, during the term of the VWP permit.
C. A request for a modification, except those addressed in 9VAC25-210-180 [E], shall include the applicable informational requirements of 9VAC25-210-80 [B] through submittal of the updated portions of the  application that reflect the proposed changes to the project.  The board may request additional information as necessary to review and prepare a draft permit. If the board tentatively decides to modify a permit, it shall prepare a draft permit incorporating the proposed changes in accordance with 9VAC25-210-120 and process the draft permit in accordance with 9VAC25-210-140, 9VAC25-210-150, 9VAC25-210-160, and 9VAC25-210-170 [C]. 
D.	During the drafting and authorization of a permit modification under this section, only those conditions to be modified shall be addressed when preparing a draft modified permit. VWP permit terms and conditions of the existing permit shall remain in full force and effect during the modification of the permit.
E. A VWP permit shall be transferred only if the VWP permit has been modified to reflect the transfer, has been revoked and reissued to the new permittee, or has been automatically transferred. Any individual VWP permit shall be automatically transferred to a new permittee if: 
1. The current permittee notifies the board within 30 days of the proposed transfer of the title to the facility or property;
2. The notice to the board includes a written agreement between the existing and proposed permittee containing a proposed date of transfer of VWP permit responsibility, coverage and liability to the new permittee, or that the existing permittee will retain such responsibility, coverage, or liability, including liability for compliance with the requirements of any enforcement activities related to the permitted activity; 
3. The board does not within the 30-day time period notify the existing permittee and the new permittee of its intent to modify or revoke and reissue the VWP permit; and
4. The permit transferor and the permit transferee provide written notice to the board of the actual transfer date.
FE. Upon request of the permittee, or upon board initiative with the consent of the permittee, minor modifications may be made in the VWP permit without following the public involvement procedures contained in 9VAC25-210-140, 9VAC25-210-160, or 9VAC25-210-170. For VWP permits, a minor modification may only occur in accordance with the following. Activities or developments applicable to surface water withdrawals are specified in 9VAC25-210-(tbd):.
1. Correct typographical errors;.
2. Require monitoring and reporting by the permittee at a different frequency than required in the VWP permit, based on new information justifying the change in conditions;.
3. Change an interima compliance date in a schedule of compliance to no more than 180 days from the original compliance date and provided it will not interfere with the final compliance date;result in a net loss of wetlands or functions and values of surface waters.
4. Allow for a change in ownership or operational control when the board determines that no other change in the VWP permit is necessary,permittee provided that a written agreement containing a specific date for transfer of VWP permit responsibility, coverageauthorization, and liability from the current to the new permittee has been submitted to the board;.  A VWP permit shall be transferred only if the VWP permit has been modified to reflect the transfer, has been revoked and reissued to the new permittee, or has been automatically transferred. Any individual VWP permit shall be automatically transferred to a new permittee if the current permittee notifies the board of the proposed transfer of the permit that includes the following:
a. A written agreement between the existing and proposed permittees containing the date of transfer of VWP permit responsibility, authorization, and liability to the new permittee; and
b. The board does not within 15 days notify the existing permittee and the new permittee of its intent to modify the VWP permit.
5. Change project plans that do not result in an increase to permitted project impacts other than allowable by 9VAC25-210-180 F 8;[E 6] and 9VAC25-210-180 F 9; and 9VAC25-210-180 F 10;[E 7].
6. Occur when facility expansion or production increases and modification will not cause significant change in the discharge of pollutants;Compensation requirements may be modified in relation to the adjusted impacts, provided that the adjusted compensation meets the initial compensation goals. DEQ shall not be responsible for ensuring refunds for mitigation bank credit purchases, mitigation bank usage, or in-lieu fee fund credit purchases.
7. Delete VWP permit limitation or monitoring requirements for specific pollutants when the activities generating these pollutants are terminated;Authorize additional impacts to surface waters that are proposed prior to impacting those additional areas, which meet the following requirements:
a. Proposed impacts are located within the previously authorized project boundary. 
b. The cumulative additional permanent wetland or open water impacts are equal to or less than one-tenth the acreage of originally permitted permanent wetland or open water impacts or 0.25 acre of wetland or open water permanent impacts, whichever is greater.  The cumulative additional permanent stream impacts are equal to or less than one-tenth of the linear feet of originally permitted permanent stream impacts or 100 linear feet of permanent stream impacts, whichever is greater.  One or more minor modifications shall not authorize cumulative additional permanent impacts greater than 1.0 acre of wetland and open water impacts or 1,500 linear feet of stream impacts.  The board, at its discretion, may require that the proposal for additional permanent impacts be processed as a modification in accordance with 9VAC25-180 [B].
c. Documentation is provided demonstrating that the proposed surface water impacts have been avoided to the maximum extent practicable in accordance with the informational requirements of 9VAC25-80 [B 1 g].  
d. Compensation for the proposed impacts meets the requirements of 9VAC25-80 [B 1 h] and 9VAC25-210-116.
e. Where such additional impacts are temporary, and prior to initiating the impacts, the permittee provides in writing to the board information that demonstrates the additional impacts are of minimal ecological impact and that the functions and values of the area to be temporarily impacted will be restored. When temporary impacts are the only proposed change to the permitted project, a minor modification is not required subsequent to issuance provided the criteria in this subsection [of Section E 7] are met and DEQ’s written approval is received prior to initiating the proposed temporary impacts. The proposed temporary impacts shall be deemed approved if DEQ does not respond within 30 days of receipt of the request for authorization to temporarily impact additional surface waters. The board, at its discretion, may require the proposal for additional temporary impacts be processed as a modification in accordance with 9VAC25-180 [B] if the proposed impacts may result in more than a minimal ecological impact. 
8. Occur when subsequent to issuance of a VWP individual or general permit authorization, the permittee determines that additional permanent wetland or stream impacts are necessary, provided that the additional impacts are associated with the previously authorized activities in authorized locations within the same phase of development or within logical termini, the unavoidable cumulative increase in the acreage of wetland or open water impacts is not greater than one-quarter of an acre (0.25 acre or 10,890 square feet) and the unavoidable cumulative increase in stream impacts is less than 100 linear feet, and also provided that the additional permanent impacts are fully mitigated at ratios not less than compensatory mitigation ratios for the original impacts. A modification is not required subsequent to issuance for additional temporary impacts to surface waters, provided DEQ is notified in writing regarding additional temporary impacts, and the area is restored to preexisting conditions;Occur when, subsequent to issuance of a VWP permit, the permittee proposes substitution of a specific, approved mitigation bank(s) with another approved mitigation bank or all or a portion of the prior authorized permittee-responsible compensation with a purchase of mitigation credits in accordance with 9VAC25-210-116 [C 2] from an  approved mitigation bank(s) or an approved in-lieu fee fund.  The amount of credits proposed to be purchased shall be sufficient to meet the compensation requirement for which the compensation is proposed to replace.
9. Occur when, subsequent to issuance of a VWP individual or general permit authorization, the project results in less wetland or stream impacts. Compensation requirements may be modified in relation to the adjusted impacts at the request of the permittee, provided that the adjusted compensation meets the initial compensation goals. DEQ shall not be responsible for ensuring refunds for mitigation bank credit purchases, mitigation bank usage, or in-lieu fee fund contributions;Allow for extension of the expiration date of the VWP permit. Any permittee with an effective VWP permit for an activity that is expected to continue after the expiration date of the VWP permit, without any change in the activity authorized by the VWP permit other than as may be allowed under this section, shall submit written notification requesting an extension. The permittee must file the request 180 days prior to the expiration date of the VWP permit. VWP permit modifications shall not be used to extend the term of a VWP permit beyond 15 years from the date of original issuance.
10. Occur when, subsequent to issuance of a VWP individual or general permit authorization, substitution of a specified, approved mitigation bank(s) with another specified, approved mitigation bank is necessary.
G. After notice and opportunity for a formal hearing pursuant to Procedural Rule No. 1 (9VAC25-230-100), a VWP permit can be terminated for cause. Reasons for termination for cause are as follows:
1. Noncompliance by the permittee with any condition of the VWP permit;
2. The permittee's failure in the application or during the VWP permit issuance process to disclose fully all relevant facts or the permittee's misrepresentation of any relevant facts at any time;
3. The permittee's violation of a special or judicial order;
4. A determination by the board that the permitted activity endangers human health or the environment and can be regulated to acceptable levels by VWP permit modification or termination;
5. A change in any condition that requires either a temporary or permanent reduction or elimination of any activity controlled by the VWP permit; and
6. A determination that the permitted activity has ceased and that the compensatory mitigation for unavoidable adverse impacts has been successfully completed.
H. The board may terminate the permit without cause when the permittee is no longer a legal entity due to death, dissolution, or when a company is no longer authorized to conduct business in the Commonwealth.  The automatic termination shall be effective 30 days after notice of the proposed termination is sent to the last known address of the permittee or registered agent, unless the permittee objects within that time.  If the permittee does object during that period, the board shall follow the applicable procedures for termination under Procedural Rule No. 1 as referenced above.
HI. A VWP permit can be terminated by consent, as initiated by the permittee, when all permitted activities have been completed or if the authorized impacts will not occur. The permittee shall submit a request for termination by consent within 30 days of project completion or project cancellation. The director may accept this termination on behalf of the board. The permittee shall submit the following information:
1. Name, mailing address and telephone number;
2. Name and location of the activity;
3. The VWP permit authorization number; and
4. One of the following certifications:
a. For project completion: "I certify under penalty of law that all activities and any requested compensatory mitigation authorized by a VWP permit have been completed. I understand that by submitting this notice of termination that I am no longer authorized to perform activities in surface waters in accordance with the VWP permit, and that performing activities in surface waters is unlawful where the activity is not authorized by a VWP permit. I also understand that the submittal of this notice does not release me from liability for any violations of this VWP permit."
b. For project cancellation: "I certify under penalty of law that the activities and any required compensatory mitigation authorized by this VWP permit will not occur. I understand that by submitting this notice of termination, that I am no longer authorized to perform activities in surface waters in accordance with the VWP permit, and that performing activities in surface waters is unlawful where the activity is not authorized by a VWP permit. I also understand that the submittal of this notice does not release me from liability for any violations of this VWP permit, nor does it allow me to resume the permitted activities without reapplication and issuance of another permit."
c. For events beyond permittee control, the permittee shall provide a detailed explanation of the events, to be approved by DEQ, and the following certification statement: "I certify under penalty of law that the activities or the required compensatory mitigation authorized by a VWP permit have changed as the result of events beyond my control (see attached). I understand that by submitting this notice of termination I am no longer authorized to perform activities in surface waters in accordance with the VWP permit, and that performing activities in surface waters is unlawful where the activity is not authorized by a VWP permit. I also understand that the submittal of this notice does not release me from liability for any violations of this VWP permit, nor does it allow me to resume the permitted activities without reapplication and issuance of another permit.
IJ. If a permittee files a request for VWP permit modification, revocation and reissuance, or termination, or files a notice of planned changes or anticipated noncompliance, the VWP permit terms and conditions shall remain effective until the request is acted upon by the board.
Statutory Authority 
§ 62.1-44.15 of the Code of Virginia. 
Historical Notes 
Derived from VR680-15-02 § 4.1, eff. May 20, 1992; amended, Virginia Register Volume 17, Issue 21, eff. August 1, 2001; Volume 23, Issue 21, eff. July 25, 2007. 



