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CAG Participant: Please indicate your selection below so that DEQ may have a better understanding of consensus/non-consensus.

· I agree with the revisions shown here.
· I generally agree with the revisions shown here but have the following suggestions (please mark text or submit suggestions otherwise). 
· I do not agree with the revisions shown here because (please tell us why). 

CHAPTER 210 
VIRGINIA WATER PROTECTION PERMIT PROGRAM REGULATION 
Part I 
VWP Permit Program Definitions, Exclusions, Prohibitions and Requirements 
9VAC25-210-10. Definitions.
"Compensation" or "compensatory mitigation" means actions taken that provide some form of substitute aquatic resource for the impacted aquatic resource.
“Permittee-responsible compensation” means an aquatic resource restoration, establishment, enhancement, or preservation activity undertaken by the permittee to provide compensatory mitigation.
“Watershed approach” means an analytical process for making compensatory mitigation decisions that support the sustainability or improvement of aquatic resources in a watershed.
Statutory Authority 
§§ 62.1-44.5 and 62.1-44.15 of the Code of Virginia; § 401 of the Clean Water Act.
Historical Notes 
Derived from VR680-15-02 § 1.1, eff. May 20, 1992; amended, Virginia Register Volume 16, Issue 25, eff. September 27, 2000; Volume 17, Issue 21, eff. August 1, 2001; Volume 23, Issue 21, eff. July 25, 2007; Volume 24, Issue 9, eff. February 6, 2008; Volume 25, Issue 5, eff. December 10, 2008. 
 
9VAC25-210-80. Application for a VWP permit.
B. Informational requirements for a VWP Permit Application, except applications for minor surface water withdrawals or all VWP individual permit applications are identified in this subsection with the exception of applications for emergency VWP permits to address a public water supply emergency, for which the information required in 9VAC25-210-(tbd) shall be submitted.  In addition to the information in this sub-section, applications involving a surface water withdrawal or a Federal Energy Regulatory Commission (FERC) license or re-license shall also submit the information required in 9VAC25-210-(tbd).  The board shall request additional information as needed to evaluate compliance with this chapter.
1. A complete VWP individual permit application, at a minimum, consists of the following information:
m. Project plan view and cross-sectional sketches. All plan view sketches and cross-sectional sketches must include, at a minimum, north arrow, scale, existing structures, existing and proposed (if available) contours, limit of surface water areas, ebb and flood or direction of flow, ordinary high water elevation, impact limits, and location and dimension of all structures in impact areas. Profile sketches with the above information shall be required as appropriate to demonstrate minimization of impacts.A compensatory mitigation plan to achieve no net loss of wetland acreage and functions or stream functions and water quality benefits.
(1) If permittee-responsible compensation is proposed, a conceptual wetland compensatory mitigation plan must be submitted in order for an application to be deemed complete and shall include at a minimum: the goals and objectives in terms of replacement of wetland acreage and functions; a detailed location map including latitude and longitude (to the nearest second) and the hydrologic unit code (HUC) at the center of the site; a description of the surrounding land use; a hydrologic analysis including a draft water budget based on expected monthly inputs and outputs which will project water level elevations for a typical year, a dry year and a wet year; groundwater elevation data, if available, or the proposed location of groundwater monitoring wells to collect these data; wetland delineation confirmation and data sheets and maps for existing surface water areas on the proposed site(s); a conceptual grading plan; a conceptual planting scheme including suggested plant species and zonation of each vegetation type proposed; a description of existing soils including general information on both topsoil and subsoil conditions, permeability, and the need for soil amendments; a draft design of any water control structures; inclusion of buffer areas; a description of any structures and features necessary for the success of the site; the schedule for compensatory mitigation site construction; and proposed language for protecting the compensation site or sites, including all surface waters and buffer areas within its boundaries, in perpetuity in accordance with subsection B 1 m (4) of this section.
(2) If permittee responsible compensation is proposed, a conceptual stream compensatory mitigation plan must be submitted in order for an application to be deemed complete, and shall include at a minimum: the goals and objectives in terms of water quality benefits and replacement of stream functions; a detailed location map including the latitude and longitude (to the nearest second) and the hydrologic unit code (HUC) at the center of the site; a description of the surrounding land use; the proposed stream segment restoration locations including plan view and cross-section drawings; the stream deficiencies that need to be addressed; the proposed restoration measures to be employed including channel measurements, proposed design flows, types of instream structures, and conceptual planting scheme; reference stream data, if available; inclusion of buffer areas; schedule for restoration activities; and proposed language for protecting the compensation site or sites, including all surface waters and buffer areas within its boundaries, in perpetuity in accordance with subsection B 1 m (4) of this section.
(3) Compensation for open water impacts may be required, as appropriate, to protect state waters and fish and wildlife resources from significant impairment.
(4) For permittee-responsible compensation, the permittee shall provide protection in perpetuity of compensatory mitigation areas in accordance with 9VAC25-210-116 B 3 prior to commencing the activities authorized by the VWP permit or permit authorization.
(a) For the purposes of a complete application, the permittee shall describe the intended protection mechanism(s). Proof of recordation of the mechanisms, or similar proof that the mechanisms are initiated, shall be submitted to DEQ in accordance with the approved final compensatory mitigation plan.
(b) If approved by DEQ, the long-term protection for permittee-responsible compensation on government property may be provided through federal facility management plans or integrated natural resources management plans. 
(c) The mechanism for protection shall include the following minimum restrictions: no ditching, land clearing, or discharge of dredge or fill material, and no activity in the area designated as compensation area with the exception of maintenance; corrective action measures; or DEQ-approved activities described in the approved final compensatory mitigation plan or long-term management plan.
(d) The mechanism of protection shall include a provision for access to the site from a public road.
(e) The mechanism of protection shall be recorded in the chain of title to the property or an equivalent instrument for government-owned lands in accordance with 9VAC25-210-116 F 1 and F 2.
(5) Any compensatory mitigation plan shall include measures for the control of undesirable species.
(6) Any compensatory mitigation plan proposing the purchase of mitigation banking or in-lieu fee fund credits shall include:
(a) The name of the proposed mitigation bank or in-lieu fee fund;
(b) The number and type of credits proposed to be purchased;
(c) A copy of the bank’s or in-lieu fee fund site’s service area map with the impact site indicated; and
(d) Documentation from the bank or in-lieu fee fund sponsor of the availability of credits at the time of application.

Part II 
VWP Permit Application and Development 
9VAC25-210-116. Compensation.
A. No net loss. Compensatory mitigation for project impacts shall be sufficient to achieve no net loss of existing wetland acreage and no net loss of functions in all surface waters. Compensatory mitigation ratios appropriate for the type of aquatic resource impacted and the type of compensation provided shall be applied to permitted impacts to help meet this requirement. Credit may be given for preservation of upland buffers already protected under other ordinances to the extent that additional protection and water quality and fish and wildlife resource benefits are provided.
B. Practicable and ecologically preferable compensation alternatives.
1. An analysis shall be required to justify that off-site compensatory mitigation (including purchase or use of mitigation bank credits or contribution to an in-lieu fee fund) or out-of-kind compensatory mitigationpermittee-responsible compensation is more ecologically  preferable to practicable on-site or in-kind compensationthan the purchase of mitigation bank credits or in-lieu fee fund credits.
2. Such analysis shall include, but is not limited to, the following criteria, which shall be compared between the impacted and replacement sites: water quality benefits; acreage of impacts; distance from impacts; hydrologic source and regime; watershed; functions and values; vegetation type; soils; constructability; timing of compensation versus impact; property acquisition; and cost. The analysis shall compare the ability of each compensatory mitigation option to replace lost wetland acreage and functions or lost stream functions and water quality benefits.
3. The applicant must demonstrate that permittee-responsible compensation can be protected in perpetuity through a conservation easement held by a third party in accordance with the Virginia Conservation Easement Act, or if approved by DEQ a declaration of restrictive covenants, in addition to a long term management plan that includes an identified long term steward and adequate financial assurances for long term management in accordance with the current standard for mitigation banks and in-lieu fee fund sites. If approved by DEQ, permittee-responsible compensation on government property and long-term protection may be provided through federal facility management plans or integrated natural resources management plans.
C. Compensatory mitigation proposals shall be evaluated as follows:
1. On-site, in-kind compensatory mitigationThe purchase of mitigation bank credits and in-lieu fee fund credits, when available, shall be deemed the most ecologically preferable form of compensation for project impacts, in most cases. However, off-site or out-of-kindpermittee-responsible compensation opportunities that prove to be more ecologically  preferable or practicable may be considered. When when the applicant can demonstratedemonstrates satisfactorily that an off-site or out-of-kind compensatory mitigation proposalpermittee-responsible compensation, in accordance with subsection B 2 of this section is practicable and ecologically preferable, then such proposal may be deemed appropriate for compensation of project impacts.
2. Compensatory mitigation for unavoidable wetland impacts may be met through the following options:, which are generally preferred in the following sequence: mitigation banking, in-lieu fee fund, and permittee-responsible compensation. However, the appropriate compensatory mitigation option for project impacts shall be evaluated on a case-by-case basis, in terms of replacement of wetland acreage and functions.
a. Wetland creationPurchase or use of wetland credits from a mitigation bank, pursuant to § 62.1-44.15:23 of the Code of Virginia or DEQ approved in-lieu fee released credits;
b. Wetland restorationPurchase of advance wetland credits from an approved in-lieu fee fund;
c. The purchase or use of credits from a mitigation bank, pursuant to § 62.1-44.15:23 of the Code of VirginiaPermittee-responsible compensation using a watershed approach;
d. A contribution to an approved in-lieu fee fundPermittee-responsible compensation (onsite and in-kind compensatory mitigation);
e. Preservation of upland buffers adjacent to state waters, when utilized in conjunction with subdivision 2 a, b, or c of this subsection, and when consistent with subsection A of this sectionPermittee-responsible compensation (off-site or out-of-kind);
f. Restoration of upland buffers adjacent to state waterswetlands, when utilized in conjunction with subsection a, b, or c,subdivision 2 a, b, c, d or e of this subsection and when consistent with subsection A of this section9VAC25-210-116 A;
g. Preservation of wetlands, when utilized in conjunction with subdivision 2 a, b, or c, d or e of this subsection. and when consistent with 9VAC25-210-116 A;
h. Preservation of upland buffers adjacent to wetlands, when utilized in conjunction with subdivision 2 a, b, c, d or e of this subsection, and when consistent with 9VAC25-210-116 A.
3. Compensatory mitigation for unavoidable stream impacts to streams may be met through the following options, as appropriate to replace functions or water quality benefitswhich are generally preferred in the following sequence: mitigation banking, in-lieu fee fund, and permittee-responsible compensation. However, the appropriate compensatory mitigation option for project impacts shall be evaluated on a case-by-case basis, in terms of replacement of stream functions and water quality benefits. One factor in determining the required compensation shall be an analysis of stream impacts utilizing a stream impact assessment methodology acceptable to the DEQ.
a. Stream channel restoration or enhancementPurchase of stream credits from a mitigation bank or released stream credits from an approved in-lieu fee fund, pursuant to § 62.1-44.15:23 of the Code of Virginia;
b. Riparian buffer restoration or enhancementPurchase of advance stream credits from an approved in-lieu fee fund;
c. Riparian buffer preservation, when consistent with subsection A of this sectionPermittee-responsible compensation using a watershed approach; 
d. A contribution to an approved in-lieu fee fundPermittee-responsible compensation (onsite and in-kind compensatory mitigation);
e. The purchase or use of credits from a mitigation bank, pursuant to § 62.1-44.15:23 of the Code of VirginiaPermittee-responsible compensation (off-site or out-of-kind);
f. Restoration of upland buffers adjacent to streams, when utilized in conjunction with subdivision 3 a, b, c, d or e of this subsection and when consistent with 9VAC25-210-116 A;  
g. Preservation of stream channels and adjacent riparian buffers, when utilized in conjunction with subdivision 3 a, b, c, d or e of this subsection, and when consistent with 9VAC25-210-116 A.
4. Generally, preference shall be given in the following sequence: restoration, creation, mitigation banking, in-lieu fee fund. However, the appropriate compensatory mitigation option for project impacts shall be evaluated on a case-by-case basis, in terms of replacement of wetland acreage and functions or stream functions and water quality benefits.
D. In-lieu fee fund approval.
1. In order for contribution to an in-lieu fee fund to be an acceptable form of compensatory mitigation, the fund must be approved for use by the board and must be dedicated to the achievement of no net loss of wetland acreage and functions or stream functions and water quality benefits through the preservation, restoration and creation of wetlands or streams.
2. The board may approve the use of a fund by:
a. Approving use of a fund for a specific project when approving a VWP permit; or
b. Granting approval of a fund at a board meetingApproving the fund’s Instrument.
3. In order for the board to approve the use of a fund, the fund must meet the following criteria:
a. Demonstration of a no net loss policy in terms of wetland acreage and functions or stream functions and water quality benefits by adoption of operational goals or objectives for preservation, creation or restoration;
b. Consultation with DEQ on selection of sites for preservation, restoration, or creationDEQ approval of each site for inclusion in the fund;
c. A commitment to provide annual reports to the board detailing contributions received and acreage and type of wetlands or streams preserved, created or restored in each watershed with those contributions, as well as the compensatory mitigation credits contributed for each watershed of project impact;
d. A mechanism to establish fee amounts that will ensure each contribution will be adequate to compensate for the wetland acreage and functions or stream functions and water quality benefits lost in the impacted watershed; and
e. Such terms and conditions as the board deems necessary to ensure a no net loss of wetland acreage and functions or stream functions and water quality benefits from permitted projects providing compensatory mitigation through contributions to the fund.
4. Such approval may be granted for up to five15 years and may be renewed by the board upon a demonstration that the fund has enhanced wetland acreage or functions or stream functions and water quality benefits through the preservationrestoration, creation, enhancement, or restorationpreservation of wetlands orand their associated buffers and enhanced stream functions and water quality benefits through the restoration, enhancement, or preservation of streams and their associated buffers. Such demonstration may be made with the reports submitted pursuant to subdivision 3 c of this subsection.
5. The board may approve the use of an in-lieu fund instrument only after publishing a notice of its intent in the Virginia Register of Regulations at least 45 days prior to taking such action and after accepting and considering public comments on its approval of the fund for at least a 30-day period. Where approval is contemplated in accordance with subdivision 2 a of this subsection, compliance with the public notice and comment requirements for approval of the VWP permit shall meet this requirement.
E. Use of mitigation banks and multi-project mitigation sites. TheFor compensating project impacts, use of mitigation banks or, where applicable, multi-project mitigation sites for compensating project impacts shall be deemed appropriate if the following criteria are met:
1. The bank or multi-project mitigation site meets the criteria and conditions found in § 62.1-44.15:23 of the Code of Virginia:;
2. The bank or multi-project mitigation site is ecologically preferable to practicable on-site and off-site individual compensatory mitigation options;
32. For mitigation banks only, the banking instrument, if approved after July 1, 1996, has been approved by a process that involved public review and comment in accordance with federal guidelines;
43. The applicant provides verification to DEQ of purchase of the required amount of credits prior to taking the permitted impacts; and
54. For multi-project compensatory mitigation sites established after January 1, 2008, the VWP permit shall include conditions sufficient to ensure long term monitoring and maintenance of surface water functions and values, including a long term management plan with an identified long term steward and adequate financial assurances for long term management in accordance with the current standard for mitigation banks and in-lieu fee fund sites.
F. TheFor permittee-responsible compensation the final compensatory mitigation plan must include complete information on all components of the conceptual compensatory mitigation plan detailed in 9VAC25-210-80 B 1 k (5) (b) and (c)m:
1. For wetlands, the final compensation plan shall also include a summary of the type and acreage of existing wetland impacts anticipated during the construction of the compensation site and the proposed compensation for these impacts; a site access plan; a monitoring plan, including proposed success criteria, monitoring goals, and the location of photostations, monitoring wells, vegetation sampling points, and reference wetlands or streams (if available); an abatement and control plan for undesirable plant species; an erosion and sedimentation control plan; a construction schedule; and the mechanism for protection of the compensation site or sites, including all surface waters and buffer areas within its boundaries. The final wetland compensation plan or plans shall include a mechanism for protection in perpetuity of the compensation sites to include all state waters within the compensation site boundary or boundaries. Such protections shall be in place within 120 days of final compensation plan approval. The restrictions, protections, or preservations, or similar instrument, shall state that no activity will be performed on the property in any area designated as a compensation area with the exception of maintenance or corrective action measures authorized by the board. Unless specifically authorized by the board through the issuance of a VWP individual or general permit, or waiver thereof, this restriction applies to ditching, land clearing or discharge of dredge or fill material. Such instrument shall contain the specific phrase "ditching, land clearing or discharge of dredge or fill material" in the limitations placed on the use of these areas. The protective instrument shall be recorded in the chain of title to the property, or an equivalent instrument for government-owned lands. Proof of recordation shall be submitted within 120 days of final compensation plan approval.
2. For streams, the final compensation plan shall also include a site access plan; an erosion and sedimentation control plan, if appropriate; an abatement and control plan for undesirable plant species; a monitoring plan, including, a monitoring and reporting schedule, monitoring design and methodologies for success; proposed success criteria; and location of photo-monitoring stations, vegetation sampling points, survey points, bank pins, scour chains, and reference streams; the mechanism for the protection of the compensation site or sites, including all surface waters and buffer areas within its boundaries; a plan view sketch depicting the pattern and all compensation measures being employed; a profile sketch; and cross-sectional sketches of the proposed compensation stream. The final stream compensation plan or plans shall include a mechanism for protection in perpetuity of the compensation sites to include all state waters within the compensation site boundary or boundaries. Such protections shall be in place within 120 days of final compensation plan approval. The restrictions, protections, or preservations, or similar instrument, shall state that no activity will be performed on the property in any area designated as a compensation area with the exception of maintenance or corrective action measures authorized by the board. Unless specifically authorized by the board through the issuance of a VWP individual or general permit, or waiver thereof, this restriction applies to ditching, land clearing or discharge of dredge or fill material. Such instrument shall contain the specific phrase "ditching, land clearing or discharge of dredge or fill material" in the limitations placed on the use of these areas. The protective instrument shall be recorded in the chain of title to the property, or an equivalent instrument for government-owned lands. Proof of recordation shall be submitted within 120 days of final compensation plan approval.
Statutory Authority
§ 62.1-44.15 of the Code of Virginia; § 401 of the Clean Water Act.
Historical Notes
Derived from Virginia Register Volume 23, Issue 21, eff. July 25, 2007; amended, Virginia Register Volume 24, Issue 9, eff. February 6, 2008.

9VAC25-210-130. VWP general permits.
H. The board may certify or certify with conditions a general, regional, or nationwide permit proposed by the USACE in accordance with § 401 of the federal Clean Water Act as meeting the requirements of this regulation and a VWP general permit, provided that the nationwide or regional permit and the certification conditions:
1. Require that wetland or stream impacts be avoided and minimized to the maximum extent practicable;
2. Prohibit impacts that cause or contribute to a significant impairment of state waters or fish and wildlife resources;
3. Require compensatory mitigation sufficient to achieve no net loss of existing wetland acreage and functions or stream functions and water quality benefits; and
4. Require that compensatory mitigation for unavoidable wetland impacts be provided through the following options, as appropriate to replace acreage and function:in accordance with 9VAC25-210-116 B.
a. Wetland creation;
b. Wetland restoration;
c. The purchase or use of credits from a mitigation bank, pursuant to § 62.1-44.15:23 of the Code of Virginia;
d. A contribution to an approved in-lieu fee fund;
e. Preservation of upland buffers adjacent to state waters, when utilized in conjunction with subdivision 4 a, b, or c of this subsection, and when consistent with 9VAC25-210-116 A;
f. Restoration of upland buffers adjacent to state waters, when utilized in conjunction with subdivision 4 a, b, or c of this subsection, and when consistent with 9VAC25-210-116 A;
g. Preservation of wetlands, when utilized in conjunction with subdivision 4 a, b, or c of this subsection.
5. Require that compensatory mitigation for unavoidable stream impacts be met through the following options as appropriate to replace functions or water quality benefits; one provided in accordance with 9VAC25-210-116 C. One factor in determining the required compensation shall be an analysis of stream impacts utilizing a stream impact assessment methodology approved by the board:
a. Stream channel restoration or enhancement;
b. Riparian buffer restoration or enhancement;
c. Riparian buffer preservation, when consistent with 9VAC25-210-116 A;
d. A contribution to an approved in-lieu fee fund;
e. The purchase or use of credits from a mitigation bank, pursuant to § 62.1-44.15:23 of the Code of Virginia.
Statutory Authority 
§ 62.1-44.15 of the Code of Virginia; § 401 of the Clean Water Act.
Historical Notes 
Derived from VR680-15-02 § 2.6, eff. May 20, 1992; amended, Virginia Register Volume 17, Issue 21, eff. August 1, 2001; Volume 23, Issue 21, eff. July 25, 2007; Volume 24, Issue 9, eff. February 6, 2008; Volume 25, Issue 5, eff. December 10, 2008; Errata, 25:9 VA.R. 1826 January 5, 2009. 



