August 7, 2014

Virginia Water Protection Permit Regulation
 (9VAC25-210/9VAC25-660/9VAC25-670/9VAC25-680/9VAC25-690)
SUMMARY OF COMMENTS
1. COMMENTER: Charles M. Murray – Fairfax Water:

· COMMENT: “Thank you for the opportunity to comment on the Notice of Intended Regulatory Action for the Virginia Water Protection Permit Regulation (9VAC25-210), published June 2, 2014. Fairfax Water is interested and available to assist in the development of revised regulations through participation in the associated Regulatory Advisory Panel…”

2. COMMENTER: Philip Abraham – VECTRE CORP/Virginia Association for Commercial Real Estate (VACRE):

· COMMENT: “I am writing on behalf of the Virginia Association for Commercial Real Estate (VACRE) to let you know of VACRE’s strong interest in these wetland regulations and any impact any changes might have on the commercial and industrial development industry in Virginia…VACRE was heavily involved and represented on the Regulatory Advisory Panel created by the Department to provide advice on the major revisions that were adopted in 2001 to these regulations and general permits and would very much like to participate in the upcoming regulatory process as well…Given the importance of these regulations to VACRE members, I am requesting that VACRE be represented on any Regulatory Advisory Panel (RAP) or Technical Advisory Committee (TAC) that is created to consider proposed revisions to these regulations…”

3. COMMENTER: Stephen E. Begg – Virginia Department of Transportation:

· COMMENT: “The Virginia Department of Transportation (VDOT) is responding to the Notice of Intended Regulatory Action (NOIRA) for upcoming revisions to the Virginia Department of Environmental Quality (DEQ) Virginia Water Protection (VWP) Permit Regulation (9 VAC 25-210), as published in the Virginia Register of Regulations on June 2, 2014.  VDOT is requesting to be part of the Regulatory Advisory Panel to assist with development of a proposal for the revised VWP Permit Regulation… We request to be part of the Technical Advisory Committee to assist with the incorporation of recent policy and guidance specific to the VWP Permit Program within the General Permits…”

4. COMMENTER: Beth Silverman Sprenkle – EEE Consulting, Inc.:

· COMMENT: “I am interesting in participating in the VWPP revision process as a member of the Technical Advisory Committee. I am a trained ecologist who has worked with the VWPP regulations over the last decade, both as a VWP Permit Writer and as a consultant…I would very much like to be part of the process of integrating guidance and clarifying the text in these sections of the Virginia Administrative Code…”

5. COMMENTER: Andrea W. Wortzel – Troutman Sanders/Virginia Manufacturers Association (VMA):

· COMMENT: “…The VWP regulation establishes permitting requirements for both wetland impacts and surface water withdrawals. The NOIRA indicates that the amendments will involve the incorporation of policies and guidance, as well as clarifications to the regulatory language. VMA agrees that clarification of the regulatory language would be helpful, particularly where those clarifications are aimed at more clearly differentiating between the requirements that apply to wetland impacts and those that apply to surface water withdrawals…”

· COMMENT: “The NOIRA does not identify the policy and guidance that DEQ is proposing to incorporate into the regulation. VMA looks forward to learning more about the changes that DEQ is considering.”

· COMMENT: “…VMA requests representation on the Regulatory Advisory Panel (“RAP”) DEQ will be forming to review DEQ’s proposed revisions. VMA nominates Cassidy Rasnick to serve as its representative.”

6. COMMENTER: Andrea W. Wortzel – Mission H2O

· COMMENT: "…The VWP regulations govern both surface withdrawals and impacts on wetlands. Virginia's water withdrawal permitting program is of significant interest to our members, many of whom rely upon surface water withdrawals as their water source. The NOIRA indicates that changes under consideration include separation of the provisions relating to water withdrawals from those relating to wetlands. Mission H2O supports such changes, as they would bring clarity to the respective programs and help alleviate confusion…"

· COMMENT: "…The NOIRA also notes that additional changes may be proposed in order to "incorporate guidance." No explanation is provided as to which guidance documents will be incorporated into the regulation. Guidance is not regulation – it is not subject to the Administrative Process Act and is often developed without public input. Mission H2O has reservations about the assumption that guidance will be incorporated into the regulation without some consideration of the input from affected parties."

· COMMENT: "…First, many of our members rely upon grandfathered water withdrawals. Accordingly, changes to the VWP regulations with the potential to impact the interpretation or application of the grandfathering provision would be of significant interest…"

· COMMENT: "…Second, our members may have a need to add an additional intake or increase the capacity of their intake structure in the future. Such expansions are often linked to business and job development or other economic benefits to the community. Thus, any changes to the permitting requirements are also of great interest to our members and the local jurisdictions in which they reside…"

· COMMENT: "…Mission H2O requests the opportunity to be represented on the Regulatory Advisory Panel ("RAP") for the proposed amendments to the VWP regulation. MH2O nominates Nina Butler, with RockTenn, to serve as its representative, with 'Andrea Wortzel' as her alternate…"

7. COMMENTER: Pamela F. Faggert – Dominion Resources Services, Inc.

· COMMENT: "Dominion appreciates the opportunity to submit comments on the Notice of Intended Regulatory Action (NOIRA) for the Virginia Water Protection (VWP) Permit Program Regulation. We also ask that you consider our request to participate on the Department of Environmental Quality (DEQ) regulatory advisory panel…"

· COMMENT: "…The agency background document associated with the NOIRA outlines seven general categories of the potential changes to the regulation that will be considered. While specific details of the changes to be considered are not provided in the NOIRA, some of the revisions under consideration appear to be focused on the water withdrawal portions of the regulation. We hold VWP permit for water withdrawals at six of our electric generating stations and operates water withdrawals under the grandfathering provisions of the VWP regulation (9VAC25-210-60 B 1) at another seven of our electric generating stations."

· COMMENT:  "The agency background document identifies potential changes to the overall organization of the regulation as a type of revisions under consideration. We are supportive of organizational changes to the regulations to clarify and differentiate the water withdrawal permit requirements from those for wetland and stream impact activities."

· COMMENT: "The agency background document also identifies potential changes to the activities that are excluded from permit requirements. We have grave concerns about the potential for revisions to the language associated with the water withdrawal grandfathering provision that are inconsistent with the grandfathering language in Virginia Code (62.1-44.15:20). It is important that the regulations remain consistent with the grandfathering language in Virginia Code which specifies that a permit is only required if a new §401 water quality certification is needed to increase the water withdrawal."

· COMMENT: "The NOIRA also indicates the regulatory advisory panel may be asked to consider revisions to the requirements for compensating for impacts to open water and temporary impacts. Currently the regulations allow DEQ to require mitigation for open water impacts and temporary impacts but they do not mandate mitigation for these impacts. We recommend that any revisions to the mitigation requirements maintain the flexibility to allow DEQ to determine if mitigation is necessary for these impacts on a site by site basis."

· COMMENT: "We request participation as a member on the regulatory advisory panel because revisions to the VWP Permit Program Regulation have the potential to impact a range of our activities in Virginia including water withdrawals for our electric generating stations, construction of new electric generating stations, construction activities at existing electric generating stations, construction and maintenance of electric transmission and distribution facilities and construction and maintenance of gas transmission facilities. We fell it is necessary to have energy industry representation in the development of revisions to the regulation. Please accept Jason Ericson for consideration to serve on the regulatory advisory panel…"

8. COMMENTER: Margaret L. (Peggy) Sanner – Chesapeake Bay Foundation

· COMMENT: "I write to request the opportunity to participate, on behalf of the Chesapeake Bay Foundation (CBF), in the Technical Advisory Committee(s) formed by the Department of Environmental Quality (DEQ) to assist in connection with possible amendments to several regulations governing the Virginia Water Protection program: 9VAC25-210 (Virginia Water Protection Permit Regulation); 9VAC25-660 (Virginia Water Protection General Permit for Impacts Less Than One-Half Acre); 9VAC25-670 (Virginia Water Protection General Permit for Facilities and Activities of Utility and Public Service Companies Regulated by the Federal Energy Regulatory Commission or the State Corporation Commission or Other Utility Line Activities); 9VAC25-680 (Virginia Water Protection General Permit for Linear Transportation Projects); and 9VAC25-690 (Virginia Water Protection General Permit for Impacts from Development Activities)."

· COMMENT: "CBF has a longstanding interest in, and commitment to, the preservation of wetlands throughout the Chesapeake Bay watershed and elsewhere in the Commonwealth. Healthy wetlands are crucial to protecting our waterways, including the Chesapeake Bay, from nutrient and sediment pollution. CBF has long supported robust programs through, among other tools, effective permitting and regulatory processes, and its long engagement in these programs (through its scientists, lawyers and others) may be of assistance to the TAC."

9. COMMENTER: William T. (Tom) Walker – US Army Corps of Engineers

· [bookmark: _GoBack]COMMENT: “I would be happy to represent the Corps and provide assistance.  Much like the assumption workgroup, our role would be limited to providing information and clarification on the Corps administered federal regulatory program and guidance on how the federal and state programs compliment/contrast one another.  It would not be appropriate for me to participate in drafting specific language or to endorse or rebuff any viewpoint.  In essence, I would be more of an advisor to the group than an active participant.”

10. COMMENTER: Andrea Wortzel – Mission H2O/Virginia Manufacturers Association

· COMMENT: "Cassidy Rasnick would like to substitute Nina Butler as the VMA representative on the VWP RAP…Nina will serve as a representative of both VMA and Mission H2O…"
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