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[Letterhead]
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[date]

[RP Contact] [Title]
[RP Name]
[RP Address]
[City, State, Zip Code]

[bookmark: _WARNING_LETTER]WARNING LETTER

Re:	WL No.  00-00-RO-000 [if numbered]
[Facility Name] [Facility Location]
Permit/Registration Number [x]

Dear [RP Contact]:

The Department of Environmental Quality (DEQ or the Department) has reason to believe that [RP Name] may be in violation of the State Water Control Law and Regulations at the [Facility Name].

This letter addresses conditions at the facility named above, and also cites compliance requirements of the State Water Control Law and Regulations.  Pursuant to Va. Code § 62.1-44.15(8a), this letter is not a case decision under the Virginia Administrative Process Act, Va. Code § 2.2-4000 et seq. (APA).  DEQ requests that you respond within 20 days of the date of this letter.

OBSERVATIONS AND LEGAL REQUIREMENTS

On [date of inspection], DEQ staff conducted a formal inspection of the underground storage tanks (USTs) at [Facility Name].  File and UST registration documents were also reviewed.  The inspection checklist is attached.  The following describe the staff’s factual observations and identify the applicable legal requirements:

1. Observations:  Line and leak detector release detection test results were not provided during the inspection for all three piping and leak detectors associated with tanks # 2, 3, and 4.

Legal Requirements:  9 VAC 25-580-120 and 9 VAC 25-580-180 of the Underground Storage Tanks: Technical Standards and Corrective Action Requirements[footnoteRef:1] require all UST system owners and operators to maintain release detection records in order to demonstrate compliance. [1:  http://leg1.state.va.us/000/reg/TOC09025.HTM#C0580 ] 


2. Observations:  The facility manager stated that he was not aware that release detection was required for pressurized piping and had no knowledge of an automatic line leak detector being installed or an annual line tightness test being conducted. 

Legal Requirements:  9 VAC 25-580-140 requires owners and operators of petroleum UST systems to provide release detection for pressurized piping by being equipped with an automatic line leak detector and having an annual line tightness test or performing monthly monitoring.  

3. Observations:  Financial assurance documents were not available at the underground storage tank site for review during the inspection and records maintained off-site were not made available upon request.

Legal Requirements:  9 VAC 25-590-40 of the Petroleum Underground Storage Tank Financial Responsibility Requirements Regulation[footnoteRef:2] requires owners or operators of UST systems to demonstrate financial responsibility for taking corrective action and for compensating third parties for bodily injury and property damage caused by accidental releases in the per-occurrence amounts stated in 9 VAC 25-590-40. [2:  http://leg1.state.va.us/000/reg/TOC09025.HTM#C0590 ] 


9 VAC 25-590-160 requires owners and operators to maintain evidence of all financial assurance mechanisms used to demonstrate financial responsibility at the underground storage tank site or be made available upon request.

ENFORCEMENT AUTHORITY

Va. Code § 62.1-44.23 of the State Water Control Law provides for an injunction for any violation of the State Water Control Law, any State Water Control Board rule or regulation, an order, permit condition, standard, or any certificate requirement or provision.  Va. Code §§ 62.1-44.15 and 62.1-44.32 provide for a civil penalty up to $32,500 per day of each violation of the same.  In addition, Va. Code § 62.1-44.15 authorizes the State Water Control Board to issue orders to any person to comply with the State Water Control Law and regulations, including the imposition of a civil penalty for violations of up to $100,000.  Also, Va. Code § 10.1-1186 authorizes the Director of DEQ to issue special orders to any person to comply with the State Water Control Law and regulations, and to impose a civil penalty of not more than $10,000.  Regulations at 9 VAC 25-580-370 authorize prohibiting delivery of petroleum products or other regulated substances to certain USTs that have been classified as ineligible for delivery.  Va. Code §§ 62.1-44.32(b) and 62.1-44.32(c) provide for other additional penalties.

The Court has the inherent authority to enforce its injunction, and is authorized to award the Commonwealth its attorneys' fees and costs.

FUTURE ACTIONS

After reviewing this letter, please respond in writing to DEQ within 20 days of the date of this letter detailing actions you have taken or will be taking to ensure compliance with state law and regulations.  If corrective action will take longer than 90 days to complete, you may be asked to sign a Letter of Agreement or enter into a Consent Order with the Department to formalize the plan and schedule.  It is DEQ policy that appropriate, timely corrective action undertaken in response to a Warning Letter will avoid adversarial enforcement proceedings and the assessment of civil charges or penalties.

Please advise us if you dispute any of the observations recited herein or if there is other information of which DEQ should be aware.  In the event that discussions with staff do not lead to a satisfactory conclusion concerning the contents of this letter, you may elect to participate in DEQ’s Process for Early Dispute Resolution.  Also, if informal discussions do not lead to a satisfactory conclusion, you may request in writing that DEQ take all necessary steps to issue a final decision or fact finding under the APA on whether or not a violation has occurred.  For further information on the Process for Early Dispute Resolution, please see Agency Policy Statement No. 8-2005 posted on the Department’s website under “Programs,” “Enforcement,” and “Laws, Regulations, & Guidance” (http://www.deq.virginia.gov/Programs/Enforcement/LawsRegulationsGuidance.aspx) or ask the DEQ contact listed below.



Your contact at DEQ in this matter is [Contact Name].  Please direct written materials to [his/her] attention.  If you have questions or wish to arrange a meeting, you may reach [him/her] directly at [(xxx) xxx-xxxx] or [Contact Name]@deq.virginia.gov.

		Sincerely,



		[Inspector/Manager Name]
		[Inspector/Manager Title]

cc:	Case File 
[Specialist]
[Media Manager]




