STATE WATER CONTROL BOARD ENFORCEMENT ACTION
SPECIAL ORDER BY CONSENT
ISSUED TO
HAROLD L. BARE
and
LAILA B. BARE
D/B/IA

THE HANDL REAL ESTATE TRUST /
GODALMING SUBDIVISION

SECTION A: Purpose

Thisisa Specia Order by consent issued under the authority of Va. Code 88§ 62.1-44.15(8a) and 8(d)
between the State Water Control Board, Harold L. Bare and Laila B. Bare, doing business as the
Handl Red Edtate Trugt, to resolve certain violations of environmenta laws and regulations.

SECTION B: Definitions

Unless the context clearly indicates otherwise, the following words and terms have the meanings
assigned to them below:

1 "Va. Code" meansthe Code of Virginia (1950), as amended.
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10.

11.

"Board" means the State Water Control Board, a permanent citizens board of the
Commonwedth of Virginia as described in Va Code 88 62.1-44.7 and 10.1-1184.

"DEQ" means the Department of Environmenta Qulity, an agency of the Commonwedth of
Virginiaas described in Va Code 8§ 10.1-1183.

"Director" means the Director of the DEQ.
"DEQ-VRO" meansthe Valey Regiond Office of the DEQ.

"The Owners' or "the Bares' means Harold L. Bare and Laila B. Bare (husband & wife),
owners of the Handl Redl Edtate Trust.

"The Facility" or "the Site' meansthe Handl Redl Edtate Trust Subdivision dso referred to as the
Goddming Subdivison.

"VPDES Regulaion' meansthe Virginia Pollutant Discharge Elimination System.
"VWP' meansthe VirginiaWater Protection regulation, 9 VAC 25-210-10 et seq.
"Order" means this document, aso known as a Consent Specid Order.

"ACOE" means the United States Army Corps of Engineers, Norfolk Didtrict, Western Virginia
Regulatory Section.

SECTION C: Findings of Fact and Conclusions of L aw

1.

The Bares are presently developing the Godalming Subdivison, a single family housing
subdivison. The Siteis located on the north side of Route 33 between Route 29 and Route
610 east of Ruckersville in Greene County, Virginia. Condruction at the Site, which will disturb
agpproximately 12 acresin area, commenced in June 2002.

On September 16, 2002 and September 25, 2002, staff of DEQ-VRO inspected the Site.
Staff of the ACOE accompanied DEQ-VRO staff on the September 25, 2002, ingpection of
the Site. These ingpections were conducted in response to information received by DEQ-VRO
dleging that the Owners had filled and modified unnamed tributaries to Rippin Run and adjacent
wetlands.

During the referenced inspections of the Site, saff of DEQ-V RO observed that gpproximately
1,400 linear feet of streambed had been impacted by development activities including: the

2



placement of upland fill and culvertsin the stream channd; the cutting of stream banks below the
ordinary high water mark; and, the congtruction of an in-stream sedimentation basin. Staff of
DEQ-VRO aso observed that wetlands have been impacted by development activities (e.g.
clearing, excavaing and filling of low-lying arees) at the Site.

During the September 16, 2002 and September 25, 2002, inspections, DEQ-VRO staff dso
observed that the congtruction Site was configured to discharge ssormwater from the site into the
unnamed tributaries of Rippin Run. Greene County's eroson and sedimentation control officias
had indicated to DEQ-VRO gaff that the plans for the subdivison identify that at least 12 acres
of land would be disturbed by site development activities. Congruction activities like those
occurring a the Godaming Subdivision congruction ste which result in the disturbance of five
or more acrestota land area are subject to regulation under the VPDES Regulation. The
VPDES regulations are codified in the Virginia Adminigrative Code ("VAC"). Specificdly, 9
VAC 25-180-70 provides that operators of such construction sites whose registration
statement has been submitted pursuant to 9 VAC 25-180-60 and accepted by DEQ-VRO may
be covered by a Genera VVPDES Permit authorizing discharge of ssormwater from congtruction
activities into waters of the Commonwealth. As of the September 26, 2002, ingpection, a
registration statement for the Site had not been submitted in accordance with 9 VAC 25-180-
60 and authorization had not been granted under the Virginia Adminigtrative Code to discharge
gormwater from the Site into waters of the Commonwealth.

On October 7, 2002, DEQ-VRO issued Notice of Violation No. W2002-10-V-9001
("NOV") to Mr. Harold L. Bare citing the following violaions of State Water Control Law, the
VWP Regulation and the VPDES Regulation:

a Unpermitted discharge into state waters of sewage, industrid wastes, other wastes or
noxious or deleterious substances in gpparent violation of Va. Code § 62.1-44.5.A(i);

b. Dredging, filling or discharging of pallutants into, or adjacent to surface waters,
otherwise dtering the physica, chemica or biologica properties of surface waters;
excavaing in wetlands, conducting the following activitiesin awetland: (1) activitiesto
cause draining that Sgnificantly dters or degrades existing wetland acreage or functions,
(2 filling or dumping; and (3) activities that cause Sgnificant ateration or degradation of
existing wetland acreage or functionsin apparent violation of 9 VAC 25-210-50.A of
the VWP Regulation;

C. Altering the physica, chemica or biologica properties of state waters making them
detrimenta to the public hedlth, or to the anima or aguatic life without a permit in
apparent violation of Va. Code § 62.1-44.5.A(ii);

d. Failure to notify DEQ within 24 hours of violating Va. Code § 62.1-44.5.A in apparent
violation of Va Code § 62.1-44.5.B; and,



e Failure to submit aregigtration statement to receive authorization to discharge
sormwater from a congtruction Ste into waters of the state in gpparent violation of 9
VAC 25-180-60 of the VPDES Stormwater Regulations.

The October 7, 2002, NOV enclosed the materials necessary for the Ownersto apply for
authorization to discharge sormwater from the Site into waters of the State.

The Order requires the Owners to obtain VWP and VPDES Permits for the Site. The Order
includes provisons for mitigation of the stream channe and wetland impacts described above

and for the establishment of riparian buffers. The Order also provides for the assessment of a
civil chargein sattlement of the violations noted in the NOV.

SECTION D: Agreement and Order

Accordingly, the Board, by virtue of the authority granted it in Va. Code § 62.1-44.15(83) and (8d),
orders the Bares, and the Bares agree, to perform the actions described in Appendix A of this Order.
In addition, the Board orders the Bares, and the Bares voluntarily agree, to pay acivil charge of $
5,600 within 30 days of the effective date of the Order in settlement of the violations cited in this Order.
Payment shal be made by check payable to the “ Treasurer of Virginid’, delivered to:

Receipts Control

Department of Environmental Quality
Post Office Box 10150

Richmond, Virginia 23240

The Owners shdl include their Socid Security Numbers with the civil charge payment and shal note on
the check that payment is being made pursuant to this Order.

SECTION E: Administrative Provisons

1.

The Board may modify, rewrite, or amend the Order with the consent of the Bares, for good
cause shown by the Bares, or on its own motion after notice and opportunity to be heard.

This Order only addresses and resolves those violations specificdly identified herein including
those matters addressed in NOV No. W2002-10-V-9001. This Order shdl not preclude the
Board or the Director from taking any action authorized by law, including but not limited to: (1)
taking any action authorized by law regarding any additiona, subsequent, or subsequently
discovered violations, (2) seeking subsequent remediation of the facility as may be authorized by
law; or (3) taking subsequent action to enforce the Order. This Order shdl not preclude
gppropriate enforcement actions by other federd, state, or local regulatory authorities for
matters not addressed herein.
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For purposes of this Order only, the Bares admit the jurisdictiond dlegetions in the Order. By
entering into this Order, the Bares do not admit the factud dlegations or legd conclusions
contained herein for this or any subsequent proceeding.

The Bares consent to venue in the Circuit Court of the City of Richmond for any civil action
taken to enforce the terms of this Order.

The Bares declare they have received fair and due process under the Adminigtrative Process
Act, Va. Code 88 2.2-4000 et seg., and the State Water Control Law and waive thar right to
any hearing or other adminigtrative proceeding authorized or required by law or regulation, and
to any judicid review of any issue of fact or law contained herein. Nothing herein shdl be
construed as awaiver by the Bares of the right to any adminigtrative proceeding for, or to
judicia review of, any action taken by the Board to enforce this Order.

Failure by the Bares to comply with any of the terms of this Order shdl conditute a violation of
an order of the Board. Nothing herein shal waive theinitiation of appropriate enforcement
actions or the issuance of additiona orders as gppropriate by the Board or the Director asa
result of such violations. Nothing herein shal affect appropriate enforcement actions by any
other federd, Sate, or loca regulatory authority.

If any provison of this Order is found to be unenforcesble for any reason, the remainder of the
Order shdl remain in full force and effect.

The Bares shdl be respongble for failure to comply with any of the terms and conditions of this
Order unless compliance is made impossible by earthquake, flood, other acts of God, war,
gtrike, or such other occurrence. The Bares shdl show that such circumstances were beyond
their control and not due to alack of good faith or diligence on ther part. The Bares shdl naotify
the Regiond Director of the VRO in writing when circumstances are anticipated to occur, are
occurring, or have occurred that may delay compliance or cause noncompliance with any
requirement of the Order. Such notice shal et forth:

a the reasons for the delay or noncompliance;
b. the projected duration of any such delay or noncompliance;

C. the measures taken and to be taken to prevent or minimize such delay or
noncompliance; and,

d. the timetable by which such measures will be implemented and the date full compliance
will be achieved.



10.

11.

12.

Failure to s0 notify the Regiond Director of the VRO within 24 hours of learning of any
condition above, which the Baresintend to assert will result in the impossibility of compliance,
shdl condtitute awaiver of any claim to inability to comply with arequirement of this Order.

This Order is binding on the parties hereto, their successorsin interest, designees and assigns,
jointly and severdly.

This Order shal become effective upon execution by both the Director or his designee and the
Bares. Notwithstanding the foregoing, the Bares agree to be bound by any compliance date
which precedes the effective date of this Order.

This Order shal continue in effect until the Director or Board terminates the Order in hisor its
sole discretion upon 30 days written notice to the Bares. Termination of this Order, or any
obligation imposed in this Order, shdl not operate to relieve the Bares from their obligation to
comply with any statute, regulation, permit condition, other order, certificate, certification,
standard, or requirement otherwise applicable.

By their sgnatures below, the Bares voluntarily agree to the issuance of this Order.

Anditisso ORDERED this day of , 2003.

Robert G. Burnley, Director
Department of Environmenta Quality



The Bares voluntarily agree to the issuance of this Order.

By:
Harold L. Bare
Date:
and
By:
LalaB. Bare
Date:
Commonwedth of Virginia
City/County of
The foregoing document was signed and acknowledged before me this day of 2003, by
Harold L. Bareand by LalaB. Bare
Notary Public

My commisson expires




APPENDIX A
SCHEDULE OF COMPLIANCE

HAROLD L. BARE & LAILA B. BARE
d/b/a/
THE HANDL REAL ESTATE TRUST /
GODALMING SUBDIVISION

Permit Requirements

1.

Pursuant to 9 VAC 25-210-80 of the VWP Regulaion, the Owners shdl, by May 31, 2003,
submit a complete VWP permit application to DEQ-VRO through the VirginiaMarine
Resources Commission, conggting of a Joint Permit Application ("JPA™) with the DEQ VWP
Addendum.

By May 31, 2003, the Owners shal submit to DEQ-V RO, aregistration statement pursuant to
9 VAC 25-180-60 for coverage under the Generd VPDES Permit for discharges of
sormwater from the Handl Red Estate Trust / Godaming Subdivison to waters of the State.

Impact Mitigation

3.

The Owners shdl mitigate unauthorized impacts to gpproximately 1,000 lineer feet of the
unnamed tributaries to Rippin Run and to adjacent wetlands by regrading certain areas to the
pre-existing topographic contours (as depicted on the topographic map prepared by William
Gimbd, dated September 16, 2002), restoring and preserving impacted stream bed, and by the
cregtion and preservation of riparian buffers,

By May 31, 2003, the Owners shdl submit to DEQ-VRO for review and approvd, a
mitigation plan (the "Flan"). The Plan shal specify the location of riparian buffer mitigation stes
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("mitigation Stes"); the combined totd area of the mitigation Stes, plan and cross section views
of mitigation Stes with a scale of detail no less than 1 inch = 50 feet with two-foot contour
intervals, amap of photographic monitoring station locations, alist of vegetative species to be
planted, percentage of each species to be planted, species spacing, and planting schedule; soil
preparation and amendments to be used; a plan to control noxious weeds and invasive plant
gpecies, and aplan to control browsing, culling or foraging by wildlife. The Owners shdl
respond to any comments regarding the Plan within 30 days of receipt of such comments.

The Plan shdl be developed in accordance with the success criteria and monitoring
requirements as described under Items 7 and 9 of this schedule. Vegetation to be planted at the
mitigation Sites should consst of native species common to the area. Rooted seedlings or
cuttings should originate from loca nurseries (within agpproximatdy 200 miles from the project
gte) and be adapted to locad conditions. Mitigation Sites shdl be planted with amix of overstory
(large canopy) trees, understory (small canopy) trees and shrubs, and ground cover. Overstory
trees shall be spaced at 20-foot centers on average, understory trees and shrubs shdl be
spaced at 10-foot centers on average, and ground cover shall be seeded in areas of exposed
ground. An aggregate planting dengty of at least 200 tree sems/acre shal be maintained until
the surviva thresholds or origina stocking densties as specified under Item 7 of this Appendix
are attained.

Within 60 days of the Plan gpprovd, the Owners shdl submit a survey or plat of the regraded
mitigation Sites as performed and certified by alicensed land surveyor or professond engineer.
Surveys or plats of the mitigation Stes shdl be recorded with a preservation instrument as
specified under Item 8 of this Appendix. Within 60 days of the Plan gpprova, the Owners
ghdl plant the regraded mitigation Stes with atemporary seed mix.

Following DEQ-VRO's approva of the preservation instrument and surveys or plats, the
Owners shdl complete the planting (trees and shrubs) of the mitigation Sites. Should the
approval of the Plan encroach on the March 20, 2003, date for suspension of plantings (see
Paragraph 19), the plantings shal be conducted after November 10, 2003, but in no case later
than December 31, 2003.

The success of the mitigation sites shal be based on establishing and maintaining a survival rate
of 80 percent of planted vegetation. In the event that desirable, volunteer overstory and/or
understory species also become established, survival rates of less than 80 percent for planted
species may be accepted, provided the cumulative numbers of surviving planted and volunteer
speciesis greeter than or equd to the origind stocking dengties. If the mitigation Stesfail to
maintain an 80 percent surviva rate of planted vegetation and an insufficient number of desirable
volunteer species become established to meet or exceed the origind stocking densities, annua
maintenance plantings shal be made to attain the origind stocking densities. Monitoring and
maintenance of the mitigation stes shdl continue until: () an 80 percent survivd rate of the
planted trees (both understory and overstory) is achieved for three consecutive years; or, (b)
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the combined total of planted trees and desirable volunteer tree species equals or exceeds
origina stocking densities of both understory and overstory trees, for three consecutive years.

The Owners shdl provide written protection of the mitigation sites, to preclude any future
impacts to such aress, in perpetuity. Thewording for any restrictions, protections, or
preservations of mitigation Sites, or any Smilar ingrument, shal ate that no activity will be
performed on the property in an area designated as "created forested riparian buffer” on a
survey or plat that would involve congtruction of man-made structures, changes in contours
through addition or removd of earthen or other materids, cultivation, mowing, pruning, tree
harvesting, mining, road building, etc. Exceptions may be provided for the congtruction and
maintenance of nongructura paths or trails, wildlife management festures and observation aress,
including benches, subject to the prior written gpprova of DEQ-VRO. Theform of the red
estate ingrument shal be recorded in the chain of title to the property or properties where the
mitigation will occur, asidentified in the Plan. The instrument must be gpproved by DEQ-VRO
and proof of recordation submitted within 60 days of approva with the surveys or plats of the
mitigetion Stes.

Monitoring

0.

A Mitigation Monitoring Report (“"Mitigation Report™) shal be submitted according to the

reporting schedule indicated under Item 11 to document progress of mitigation activitiesin
accordance with the approved Plan and this Order. Mitigation Reports shall include, a a
minimum, the fallowing:

a A description of permanent photographic monitoring station locations. These stations
shall be located in order to achieve the purpose of documenting successful establishment
and maintenance of the mitigation Stes. The sations shdl be located within the mitigation
dtesa adendty of one per Ste or where amitigation Site is gregter than one acrein
Sze, one Sation per each acre of mitigation. Dated pictures of the mitigation Stes and
adjacent stream bank shdl be taken in August each year following planting of the
mitigetion Stes

b. Mitigation success monitoring and field observations as follows:

() Percent survivd of planted trees and shrubs shdl be estimated by counting
surviving stems within a 30-foot radius circle or a 20 by 20 foot square. A
minimum of five (5) sample plots per acre shdl be randomly selected per acre
of mitigation Site, and each mitigation Site shal contain at least two randomly
located sample plots.

(i) The total number of living woody species shdl be expressed in both the
aggregate number per plot, per mitigation Ste, and per acre. The species
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composition on a percentage basis shall dso be determined and reported on a
per plot, per area, and per acre basis. Any desirable volunteer species shal be
identified and enumerated as a separate group, but included in the tota
population count.

(i) Presence of noxious weeds and invasive plant species shal be noted, measures
taken to control noxious weeds and invasive plant species shal be described,
and the success of control measures shall be evaluated and described.

(iv)  Dedtruction of planted vegetation by animals (i.e., deer or beaver), insects,
disease or other causes shall be noted and reported; measures taken to avoid
continued destruction by such causes; and success of control measures shdl
also be evaluated and/or noted and reported.

10. Replacement of dead planted vegetation shal occur annudly, with replacement achieved in kind,
as needed to maintain the planting density of 200 semg/acre until compliance with success
criteriaunder Item 7 of this Appendix is achieved. Compliance with the success criteria may
aso be achieved if it is demondrated that the combined totals of surviving planted vegetation
and desirable, overstory and understory volunteer tree species within the mitigation sites meet or
exceed the origind planting dengties

Reporting

11.  The Owners shdl submit a Mitigation Monitoring Report to DEQ-VRO by the 10th of
Octaober each year following planting of the mitigation Stes, induding the year the Stes are
planted. In addition to the information required under Item 9 of this Appendix, the Mitigation
Monitoring Report shdl contain information regarding any dterations and maintenance
conducted at the mitigation Stes during the preceding year.

12.  Written communications and reports required by this Appendix shall be submitted to the
Department of Environmenta Qudity, Valey Regiond Office, P.O. Box 3000, Harrisonburg,
Virginia 22801-3000, or such other address as may be requested in writing by DEQ-VRO.

Other Conditions

13. Mitigation Ste monitoring and reporting is required annudly until mitigation is successtully
established according to the criteria as specified in Item 7 of this Appendix and as determined
by DEQ.

14. DEQ-VRO dhdl benatified in writing ten days prior to the start of construction at each
authorized mitigation Ste. Written notice shdl include identification of the mitigation activity,
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15.

16.

17.

18.

19.

where the work will occur, and a projected schedule for completing work.

The Owners shdl ensure that eroson and sedimentation ("E& S') controls are in place prior to
any necessary clearing and grading of the mitigation Stes. These E& S controls shdl be
congructed and ingtdled in accordance with the State Minimum Standards and Specifications
contained in the Virginia Erosion and Sedimentation Handbook (LQ92) (E& S Handbook) and
maintained in good working order to minimize impacts to State waters. Any deposition or
stockpiling of excavated materiasin or near the mitigation Stes shdl be performed in such a
manner as to prevent the erosion of these materias and preclude their entry into State waters.
Soil stabilization practices shdl be goplied to dl denuded areas of the mitigation sites within
seven days of achieving find grade. E& S controls shdl remain in place until the mitigation Sites
are stabilized and/or established.

The Owners shal report to DEQ-VRO any fish kills or ail spills at the Site immediately upon
discovery. The Owners and their contractors shall employ al necessary measuresto prevent
spills of fuds, lubricants or other noxious substancesinto State waters. DEQ-VRO shall be
notified (at 540-574-7800) if oil spills or fish kills occur Monday through Friday between the
hours of 8:00 am. to 5:00 p.m., otherwise ail spillsor fish kills shal be reported to the Virginia
Department of Emergency Services (at 1-800-468-8892).

All congtruction and/or grading activities associated with the project shdl be accomplished in
such amanner that construction waste material, sediment or other noxious or deleterious
substance is not discharged to State waters in violation of gpplicable laws and regulations.

The Owners shdl notify DEQ-VRO in writing when unusua or potentially complex conditions
are encountered which require debris remova or involve potentialy toxic pollutants, and shall
not take measures to remove the obstruction, materid, or toxic pollutant, or change the location
of any gructure associated with the materia or pollutant until approva to do so isreceived from
DEQ-VRO.

Mitigation site plantings shdl not occur during the growing season (March 20 - November 10)
or when the soil isfrozen
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