VIRGINIA:

IN THE CIRCUIT COURT OF THE COUNTY OF ROCKINGHAM

DAVID K. PAYLOR, DIRECTOR,
VIRGINIA DEPARTMENT OF
ENVIRONMENTAL QUALITY
And

VIRGINIA STATE WATER CONTROL BOARD

No. (\Lci7-Ceg7vf

V.

TOWN OF BROADWAY, VIRGINIA

CONSENT DECREE

This day the parties came by counsel and advised the court that they have
agreed to the entry of this Consent Decree to resolve the matters pled in the
Complaint in this matter.

From the Complaint and the statements of counsel, it appears that S.LL.
Clean Water, LL.C (“SIL™) is the owner and operator of the North Fork Modular
Reclamation and Reuse Facility (the “Facility™) on U.S. Route 211, east of the
Town of Timberville, in Rockingham County, Virginia. The Facility treats
sewage from the Towns of Broadway and Timberville and wastewater from the
industrial facilities at Timberville owned by Pilgrim’s Pride Corporation and
Cargill Meat Solutions Corporation (all  four entities, collectively, the

“Customers™).  SII. land applies treated wastewater and discharges  treated



wastewater to the North Fork Shenandoah River under the authority of VPDES
Permit No. VA0090263 (the “Permit™)} that was issued to SIL by the State Water
Control Board (the “Board™) effective October 15, 1999 and reissued effective
October 16, 2004,

SIL has violated the discharge limitations in the Permit as to total
phosphorus, total nitrogen, ammonia, fecal coliform, biochemical oxygen demand,
total suspended solids, and whole effluent toxicity. The total phosphorus and total
nitrogen violations have been particularly persistent and egregious.

These and other violations of the Permit were the subject of a suit in this
Court, No. CL06-00876, brought by the Board and the Director of the Department
of Environmental Quality (the “Department™) against SIL. During the pendency
of that suit, SIL filed"a petition for bankruptcy.

The bankruptcy court has authorized the sale of SIL's assets, including the
Facility, to Broadway and that sale will close today. Broadway proposes to
rehabilitate and improve the Facility while continuing to treat the wastewater of
the Customers. The Permit will transfer to Broadway at the time of the sale of the
Facility.

The Facility in its current condition and configuration is incapable of
meeting certain current requirements of the Permit for annual total nitrogen load
and annual total phosphorus load: the Facility is marginal as to compliance with
CBOD, Ammonia-N, and whole effluent toxicity: the Facility will be incapable of

meeting certain new requirements that will take effect on or about January 1. 2011
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to meet requirements of the General VPDLES Watershed Permit Regulation for
Total Nitrogen and Total Phosphorus Discharges and Nutrient Trading in the
Chesapeake Watershed in Virginia (the “Nutrient Regulation™). As a result, upon
purchasing the Facility Broadway will be violating the Permit and those violations
will continue until the Facility is upgraded and any necessary pretreatment
requirements are implemented.

Under VA. Cooe §§ 62.1-44.14, 62.1-44.23, 62.1-44.32, and 10.1-1185, the
Board and the Director of the Department have the duty and authority to enforce
the Permit. VA. Cook § 2.2-514 authorizes the Attorney General or his designee to
compromise the claims in the Complaint, with the approval of the Director and the
Board. Broadway has not been the subject of any earlier enforcement action by
the Board or the Director.

By agreeing to this Consent Decree Broadway commits to taking interim
steps to reduce pollution from the Facility in the short term while upgrading the
facility to achieve compliance with the Permit in the long term. This Consent
Decree has been noticed to the public for thirty days as required by 9 VAC 25-31-
910.B.3. After considering the public comments, the Director, on his own behalf
and on behalf of the Board, has approved the entry of this Decree.

The parties agree that this Consent Decree shall be construed to serve the
purposes set forth in VA, Cobe § 62.1-2 and particularly to reduce the level of
nutrients and other pollutants in effluent from the Facility. to minimize adverse

impacts to the environment, and to protect the public health. This Decree is
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designed and intended to result in compliance with the State Water Control I aw
and the Board's implementing regulations, including without limitation the
Virginia Pollutant Discharge Elimination System (VPDES) Permit Regulation (the
“Permit Regulation™), 9 VAC 25-31-10 et seq., the Sewage Collection and
Treatment Regulations (the “SCAT Regulations™), 9 VAC 790-10 er seq., and the
Nutrient Regulation, 9 VAC 25-820-10 et seq. The parties further agree that,
under Broadway’s ownership, the Facility is a publicly owned treatment works or
“POTW?” within the meaning of the Permit Regulation, and that because of the
nature of the industrial influent, treatment process upsets, and other circumstances
a pretreatment program is warranted in order to prevent interference with the
POTW or pass through.

Upon the consent of the parties, and conditioned upon the closing of the
sale of the Facility today, the Court ORDERS;:

1. From November 7, 2007 until January 1, 2011, Broadway shall
comply with the effluent limits prescribed in Appendix A to this Consent Decree
and with all other requirements of the Permit. With respect to Total Nitrogen and
Total Phosphorus, Broadway shall conduct a study, not to exceed six months in
duration, to determine appropriate annual interim effluent loading limitations.
Upon conclusion of the study, Broadway may submit a recommendation whether
the interim annual loading limitations shall be modified. The Director of VRO

shall review the results of the study and Broadway’s recommendation and, based
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upon that and other relevant information. may modify the interim annual loading
limitations in Appendix A.

2. Broadway shall submit to the Valley Regional Office of the
Department (*“VRO™) completed Industrial Waste Surveys by January 15, 2008,
and a draft POTW pretreatment program by June 15, 2008. Broadway shall
submit to VRO as soon as possible but no later than September 15, 2008, the final
POTW pretreatment program in accordance with the Permit Regulation for review
and approval pursuant to 9 VAC 25-31-830. Broadway shall implement the
approved program and have that program in full operation within six months of
the date of approval.

3. Broadway shall submit to VRO by March 15, 2008, a Preliminary
Engineering Report and a schedule for the upgrade of the Facility to meet all
Permit limits and the limits to be imposed pursuant to the Nutrient Regulation.
The schedule shall provide for full compliance with all applicable requirements of
the Permit on and after January 1, 2011. The Preliminary Engineering Report
shall be prepared in accordance with the SCAT Regulations. The Preliminary
Engineering Report shall also include a plan and schedule for an infiltration/inflow
(K1) analysis; a Sewer System Evaluation Survey (SSES): a sewer survey report
with cost/benefit analysis; a rehabilitation plan and schedule including a strategy
and schedule for long-term and continued evaluation of the collection systems for
both the Broadway and Timberville sewer systems. The Preliminary Engineering

Report also shall include a toxicity reduction plan and schedule and a farmland
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irrigation evaluation. Broadway shall submit to VRO by January 15. 2008, the
1&1 analysis, the toxicity reduction plan and schedule. and the farmland irrigation
evaluation. Upon approval by the Department of the Preliminary Engineering
Report and schedules, Broadway shall upgrade the Facility in accordance with the
approved plans and schedules. The upgrade shall be complete no later than
September 1, 2010, except that improvements to the sewer systems of Broadway
and Timberville shall be complete by the dates in the schedules approved by the
Department. No later than January 1, 2011, Broadway shall comply with all
requirements of the Permit as then in effect and as it may thereafter be amended.

4. Broadway shall by December 3, 2007 submit the phosphorus sludge
management plan required by the Department’s approval letter to SIL dated
December 5, 2006.  Broadway shall implement the phosphorus sludge
management plan within 30 days of the plan approval by DEQ.

5. Also by December 3, 2007 Broadway shall submit to VRO a plan for
operation of the chemical feed equipment that was installed by SIL at the influent
of the main storage lagoon to precipitate phosphorus in that lagoon. That plan
shall propose operational measures and, if appropriate, equipment changes to
reduce the concentration of phosphorus in the effluent from that lagoon. Upon
approval by the Department, Broadway shall operate the chemical feed and
manage the Facility in accordance with the approval.

6. Broadway shall by November 21, 2007 install or require its

customers to install a permanent metering and monitoring facility at every point of
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connection of its own and each Customer’s sewers to the Facility. As to Cargill
and Pilgrim’s Pride, Broadway shall acquire and report monthly with its Discharge
Monitering Report for each customer the information specified in Appendix B of |
this Consent Decree.  As to Timberville and Broadway, Broadway shall acquire
and report monthly with its Discharge Monitoring Report for each Town flow, pH,
and unusual or extraordinary effluents, as provided in Appendix B. All testing and
reporting shall be in accordance with the standards and requirements prescribed in
the Permit.

7. The Department shall promptly approve, disapprove, or seek further
information regarding each plan, schedule, and recommendation submitted under
this Decree. During the approval process the Department shall confer with
Broadway as the Department deems appropriate or as Broadway may request.
These opportunities to confer shall be deemed to meet the requirements for notice
and informal conference provided by VA, Cope § 2.2-4019. The Department shall
communicate its decision and a brief statement of the reasons for that decision to
Broadway by electronic mail, confirmed by hard copy delivered by US Mail. In
the cvent the Department seeks further information, Broadway shall provide that
information within the time specified by the Department. In the event the
Department disapproves any plan or schedule. Broadway shall submit a corrected
plan or schedule that cures the defects identified by the Department within the

time specified by the Department.
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8. Broadway shall submit quarterly status reports of its progress toward
meeting the requirements of this Consent Decree to the VRO by the tenth day of
the month following the end of each calendar quarter, with the first such report
being due January 10, 2008.

9. The Director of VRO may excuse any noncompliance with this
Decree if:

. Broadway has reported the noncompliance to the Department
in accordance with the reporting requirements of the Permit;
and

. Broadway has within fourteen days of discovering the
noncompliance demonstrated to the Department the cause of
the noncompliance; and

. Broadway has demonstrated that, on the information then
available to it, the noncompliance was neither an expected
event nor a reasonably preventable event; and

. Broadway has taken prompt and effective action, satisfactory
to the Director of VRO, to prevent or minimize recurrence of
the noncompliance.

In any case where the Director of VRO proposes to excuse Broadway’s failure to
meet a schedule deadline by more than one month or Broadway’s serious or
moderate noncompliance (as those terms are defined in the Department’s

Enforcement Manual) with a requirement of this Decree, the Director of VRO
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shall publish public notice of the proposed decision on the DEQ and Broadway
Web sites and by email to EPA and to all persons who have submitted comments
regarding this Decree during the public comment period and shall consider all
EPA and public comment received within fourteen days after the date of
publication.

10.  In the event that Broadway wishes to dispute any decision made by
the Department pursuant to paragraph 7 or 9, Broadway shall within seven days of
receiving the decision by electronic mail notify the Director of VRO of the nature
and basis for the dispute. If the'dispute has not been resolved by consent within
seven days of delivery of that notice, Broadway may seek review of the disputed
matter by this Court by motion filed within fourteen days after the date of delivery
of notice of the dispute to the Director of VRO. The court will decide any such
dispute according to the standards set forth in VA. Cobe § 2.2-4027. Broadway
shall be deemed to have waived its right to a2 formal hearing regarding the
Department’s decision in the disputed matter.

11.  This case shall remain on the docket.

12. This case shall be dismissed and removed from the docket upon
filing of a Notice by the Director of the Department that the upgraded tacility has
been issued a certificate to operate by the Department, and that the upgraded
facility has. after a reasonable startup period, substantially complied with the
applicable VPDES Permlt for twelve consecutive months.

ENTER thls}rﬁ‘fiav of November, 2007.
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We ask for this:

> }_—j A TRUE COPY e
L I ATTESTE: w

Rébert F. McDonnell DEPUTY CLERK
Attorney General

Roger L. Chaffe
Senior Assistant Attorney General

Alfred Albiston
David C. Grandis
Assistant Attorneys General

John R Butcher
Special Assistant Attorney General
900 East Main Street
Richmond, Virginia 23219
(804) 786-8522 (voice)
(804) 786-0034 (facsimile)
JButcher@oag.state.va.us
Counsel for Director Paylor and the State Water Control Board

Seen and agreed to:

RN

D T

Daniel L. Fitch
Wharton Aldhizer & Weaver PLL.C
100 South Mason Street, P.O. Box 20028
Harrisonburg, Virginia 22801-7528
Telephone: 540-434-0316
Fax: 540-434-5502

Counsel for Town of Broadway
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