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DRAFT Regulatory Development Manual-

A Guide for DEQ staff on the regulatory process
July 2011- revised to incorporate changes needed based on CH464 of the 2011 Acts of Assembly (HB1939)
How to use this manual

This manual has been created as a resource for staff involved in the development of regulations and for other DEQ staff involved in the regulatory process.  When documents are referenced in this manual, hyperlinks are provided when available.  The following are a few examples of information contained in this manual:
1. Applicable Town Hall Documents

2. Regulatory Development Plan guidelines

3. Guidelines on forming Regulatory Advisory Panels

4. Guidelines for Regulatory Advisory Panel Members

5. Procedures for obtaining necessary agency approvals related to the regulatory development process
6. Resources and tips for regulation writers
In some rare instances the regulatory process may differ from the procedures listed in this manual.  
In these instances, the Agency Regulatory Coordinator should be consulted to ensure that all requirements of the Administrative Process Act, the Governor’s Executive Order and the Public Participation Guidelines are being adhered to. 
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Overriding Principles of Regulation Development
Regulations adopted by the Department’s Boards or agency director must be within the boundaries established by statute, executive order, or regulation.  Department staff are to consider the environmental benefits and impacts to those we regulate, the agency and the community; develop and apply streamlined regulations and guidance that focus on environmental results while proactively considering alternatives; and take responsibility for finding solutions.

This document will serve as a guide to staff involved in the development of new regulations, the amendment of regulations, the repeal of regulations or the periodic review of existing regulations.  The standard regulatory process will primarily be discussed, however the fast-track process, the final exempt process, and the adoption of emergency regulations will also be discussed when applicable.  
Overview of boundaries established by statute, regulation and executive order

Statutory Boundary- the Administrative Process Act
The Administrative Process Act establishes the minimum procedures for the adoption, amendment or repeal of regulations. (§§ 2.2-4000 – 2.2-4032) Generally, there are three stages to any regulatory action:  Notice of Intended Regulatory Action (NOIRA); Proposed; and Final.  There are some regulatory actions which are exempt from the normal process.  The exceptions are for actions which are necessary to conform to state statute, are not materially different from federal law or regulations, and for general permits.  In these cases, the fast-track regulatory process or the final exempt process may be used if allowed.  

In addition to minimum procedures for regulatory actions, the Administrative Process Act requires the Governor to establish procedures for executive review, requires the Department of Planning and Budget to perform an economic impact analysis on all proposals and requires each agency that adopts regulations to establish public participation procedures.

Governor’s Executive Order

The Governor’s Executive Order 14 (2010) requires all state employees who draft, provide policy analysis for, or review regulations to carefully consider and apply the principles outlined below during the regulatory development and review process.  Regulatory activity should be undertaken with the least possible intrusion in the lives of the citizens of the Commonwealth consistent with public health, safety and welfare.  Further, the EO provides that:

-
where applicable and to the extent permitted by law, it shall be the policy of the Commonwealth that, unless otherwise mandated by law, only regulations that are necessary to interpret the law or to protect the public health, safety, or welfare shall be promulgated.

-
agencies shall identify the nature and significance of the problem a regulation is intended to address, including, where applicable, the failure of private markets and institutions to adequately address the problem.

-
agencies shall identify and assess available alternatives in lieu of regulation for achieving the goals of a regulation, including where feasible and consistent with public health, safety, and welfare:

a. the use of economic incentives to encourage the desired outcomes (such as user fees or marketable permits).

b. the use of information disclosure requirements, rather than regulatory mandates, so that the public can make more informed choices; and
c. the use of performance standards in place of mandating specific techniques or behavior.
-
regulatory development shall be based on the best reasonably available scientific, economic, and other information concerning the need for, and consequences of, the intended regulation; and agencies shall specifically cite such information in support of regulatory proposals. 

-
regulations shall be designed to achieve their intended objective in the most cost-effective manner.

-
regulations shall be clearly written and easily understandable by the individuals and entities affected.
-
all legal requirements related to public participation and all public participation guidelines shall be strictly followed to ensure that citizens have reasonable access and opportunity to present their comments and concerns, use of the Town Hall website should be specifically offered in each instance.
-
Agencies shall establish procedures that provide for a timely written response to all comments and the inclusion of suggested changes that would improve the quality of the regulation.

-
Agencies shall post all rulemaking actions on the Virginia Regulatory Town Hall to ensure that the public is adequately informed of regulatory activity.

-
Agencies shall endeavor to perform their tasks in the regulatory process as expeditiously as the regulatory subject matter will allow and shall adhere to the time frames set out in the EO.

-
Each agency head is accountable for ensuring that the polices and objectives specified in the EO are put into effect.
-
Regulations shall not be considered perpetual and will be subject to periodic evaluation and review and modification, as appropriate, in accordance with the Administrative Process Act and policy initiatives of the Governor.
-
Public comment will be encouraged for all regulations.
-
Regulatory development shall be conducted in accordance with statutory provisions related to impact on small business.

-
Agencies shall seek input for proposed regulations from interested parties, stakeholders, citizens, and members of the General Assembly.

-
Agencies shall consider the impact on existing and potential Virginia employers and their ability to maintain and increase the number of jobs in the Commonwealth, as well as the cost of compliance to the general public.

Executive Order 14 (2010) includes deadlines for Department completion of the individual stages of the regulatory development process.  The applicable sections of this document contain the individual deadlines for each stage of regulatory development the Department is required to meet.  If the Department is unable to meet the deadlines included in the executive order, the agency must submit a request for a waiver to the Chief of Staff or the Counselor to the Governor prior to the expiration of the deadline.  The Chief of Staff or the Counselor to the Governor may waive the deadlines included in the executive order. If a waiver is not provided by the Chief of Staff or the Counselor to the Governor or if the Department chooses to not request a waiver, the regulatory action will need to be withdrawn.
Regulatory Guidelines- the Public Participation Guidelines 
As required by Chapter 321 of the 2008 Acts of Assembly, the Department and each of the Agency’s three Boards have adopted Public Participation Guidelines modeled after public participation guidelines issued by the Department of Planning and Budget through the adoption of regulations (DEQ- 9 VAC 15-11 et seq., State Water Control Board- 9 VAC 25-11 et seq., Waste Management Board 9 VAC 20-11 et seq., Air Pollution Control Board 9 VAC 5-5 et seq.)  
The Public Participation Guidelines (PPGs) adopted by each of the Boards and the Department require the agency to:

-
maintain a list of persons interested in regulatory actions of the agency
· provide the public the opportunity to provide information, orally or in writing to the agency on non-emergency and nonexempt regulatory actions
· have comment periods for a minimum number of days, dependent upon the regulatory action and stage

· respond to comments on proposed regulations at least 5 days prior to the adoption of a final regulation

· post all open meetings on the Virginia Regulatory Town Hall and Commonwealth Calendar website at least seven working days prior to the meeting

· indicate in the NOIRA if a public meeting will be held following publication of the proposed regulation

· hold a public hearing once the NOIRA is published if 25 persons request a hearing and notify the requestors of the details of the meeting

· conduct periodic reviews of regulations which includes examination of the effectiveness, efficiency, necessity, clarity, and cost of compliance with the regulations, and consider the impact, and to prepare a regulatory flexibility analysis in which the agency shall consider utilizing alternative regulatory methods, consistent with health, safety, environmental, and economic welfare, that will accomplish the objectives of applicable law while minimizing the adverse impact on small businesses.  The regulatory flexibility for small businesses must consider: 

1. The establishment of less stringent compliance or reporting requirements; 

2. The establishment of less stringent schedules or deadlines for compliance or reporting requirements; 

3. The consolidation or simplification of compliance or reporting requirements; 

4. The establishment of performance standards for small businesses to replace design or operational standards required in the proposed regulation; and 

5. The exemption of small businesses from all or any part of the requirements contained in the proposed regulation. 

Also, the PPGs build upon the procedural requirements established by the Administrative Process Act.

In addition to the above requirements, Section 2.2-618 of the Code of Virginia requires that whenever programs are developed or regulations adopted to implement federal programs they be done in good faith with a critical view toward any federal regulations, guidelines, or polices; with due consideration of the financial restraints of the Commonwealth, local governments, and the citizens of Virginia; and using the most efficient method possible with careful consideration given to cost of the program and the impact of the program on Virginia citizens and local governments, and the long-range public health, safety, and welfare of citizens of the Commonwealth.  This Code section applies to any mandate contained in a federal statute and specifically includes the Clean Air Act, Clean Water Act, Solid Waste Disposal Act, Resource Conservation and Recovery Act, Comprehensive Environmental Response, Compensation and Liability Act, Superfund Amendments and Reauthorization Act and Emergency Planning and Community Right-to-Know Act.
While the above items set development principles and the procedural requirements for all regulatory actions, all regulations are adopted under the laws of the State Air Pollution Control Board, Virginia Waste Management Board, State Water Control Board and the Department of Environmental Quality.  While the statutes provide legal authority for the development and adoption of regulations, the statutes also include a requirement that any provision(s) of regulations that exceeds an applicable minimum federal requirement must be justified and certain legislative committees must be informed.

With all of the above being kept in mind, the procedures that follow detail the regulation development process for DEQ.

Descriptions of Regulatory Processes
There are five regulatory processes that are used to develop, revise or review regulations.  Each process is briefly descried below.

Standard Regulatory Process

In most cases regulations are adopted using the standard regulatory development process, which includes a Notice of Intended Regulatory Action (NOIRA) comment period, a Proposed regulation, and a Final Regulation.  Using the standard process, it takes an average of 18 months to adopt a final regulation.  
Fast-track Regulations

An expedited regulatory process or Fast-Track process is available for use in certain cases.  The fast-track process may be used when a proposal is (1) non-controversial and the promulgating entity has no discretion over the proposal, or (2) appears to be non-controversial and the areas of board/agency discretion are minor, or (3) appears to be non-controversial and no individual or entity is adversely affected.  When utilizing the fast-track process, the proposed regulatory language is published and 15 days after the close of the comment period the regulation becomes effective unless objections are received.  In the event that objections are received, the publication of the fast-track regulation serves as the NOIRA and the standard process is followed.
Final Exempt Regulations (also referred to as Immediate Final Rules or IFRs) 

Final exempt regulations allow for changes to be made to the regulations quickly and the process is used when the agency has no discretion concerning how the regulations are to be changed.  These regulations are exempt from executive reviews required by § 2.2-4002 or § 2.2-4006 of the Virginia Administrative Process Act (APA).  Once a final exempt regulation is approved by a board, it is published in the Virginia Register and becomes effective 30 days after publication.
Emergency Regulations

This process can only be used if there is an emergency situation or if a regulation must be promulgated within 280 days.  These regulations are only typically effective for one year and become effective upon filing with the register.  If an emergency regulation is being promulgated, a NOIRA for a permanent replacement regulation should be filed when the emergency regulation is being drafted to avoid a lapse in the effect of the regulation.  Completion of the Town Hall background document TH-05 will start the process to adopt the emergency regulation as well as start the process to adopt permanent regulations to replace the emergency regulations. 
Periodic Reviews
Regulations are required to be reviewed periodically and are reviewed every four years.  The result of a periodic review is to either retain the current regulations or to begin the process of repealing or revising the regulations.  Impacts to small businesses should be considered and evaluated during the periodic reviews.
Petitions for Rulemaking

Petitions may be submitted by members of the public requesting an agency to develop a new regulation or to revise a current regulation.  The agency accepts public comment on the petition and then makes a decision on whether the agency will develop a new regulation or revise an existing regulation.  

The Virginia Regulatory Town Hall has developed regulatory process flowcharts which outline the general steps in the regulatory processes described above.  These flowcharts however do not include all steps required to be undertaken by DEQ when developing regulations.  These flowcharts are accessible through the following links:

Regular Process - http://www.townhall.virginia.gov/UM/chartstandardstate.pdf 
Fast-Track - http://www.townhall.virginia.gov/UM/chartfasttrackstate.pdf 
Emergency - http://www.townhall.virginia.gov/UM/chartemergencystate.pdf 
Periodic Review - http://www.townhall.virginia.gov/UM/chartperiodicreview.pdf 
Petition for rulemaking - http://www.townhall.virginia.gov/UM/chartpetitionstate.pdf 
Regulation Development Plan
The first step to undertaking a regulatory action is the preparation of a regulation development plan.  This plan will lay out the purpose of and the need for the action, the process for development of the proposal, the use of an advisory panel, and the final regulatory text.  A regulation development plan is prepared for all regulatory actions (Standard, Fast-track and Emergency) and a plan template has been included as Attachment 1.  Regulation Development Plans are not created for petitions for rulemaking or for periodic reviews.  Agency staff involved with programs impacted by the regulations being developed should be involved with the development of the Regulation Development Plan.  Program staff will be able to provide insight concerning specific issues that should be addressed when developing and/or revising the regulations.  
Standard Regulatory Process

If the standard regulatory development process is being used, the regulation development plan shall be submitted concurrently with the NOIRA and shall include a cover memo from the regulation writer to the Chief Deputy or Deputy Director for Program Development, as appropriate, through the Regional Director or Division Director, and Director of Regulatory Affairs. The memo shall include the following information:
· A brief statement on the purpose and need of the regulatory action (the details of the regulatory action will be in the Town Hall NOIRA Background Document that must be attached to the memo).

· Whether an advisory panel will be used.

· A recommendation on whether the advisory panel can be facilitated by the regulation writer, regulation development staff, an agency neutral facilitator or if an outside facilitator is needed.  If an outside facilitator is recommended, the plan needs to include the funding source for an outside facilitator.  Things to consider when choosing the facilitator include whether the rulemaking is expected to be controversial or is complex (e.g., water reclamation, clean air interstate rule), whether there is high visibility, or whether it is a continuing issue (e.g. reissuance of a general permit).  When a rulemaking is expected to be controversial, an agency neutral facilitator should be considered.  When developing a major program with varied interests, consideration should be given to using an outside facilitator.  For example, an outside facilitator was used for the initial development of the Local and Regional Water Supply Planning Regulation.  For routine updates to regulations, for example, reissuance of general permits, meetings could be facilitated by the regulation writer.  If the regulation writer will not be serving as the facilitator for the meetings, the memo shall identify two individuals as potential facilitators for the meetings.  This will assist with workload distribution and long term planning.  A list of staff that have received training on facilitating meetings is included as Attachment 2 and is periodically updated by the training office.  In addition to the staff listed that have received training, others within the agency may posses facilitation skills and be able to assist with facilitating meetings. 
· A recommendation on the types of expertise and interests that need to be represented by members of the advisory panel for the regulation under development.

· A recommendation on how many meetings of the advisory panel will be necessary.

· If the regulation under development is particularly complex or controversial, the Executive Order 14 (2010) deadlines for completion of a proposal and a draft final may be insufficient.  If this is the case with this regulation, the development plan shall include an estimate of the time needed to complete the proposed and draft final regulations and identify reasons the Director should request a waiver from the Chief of Staff or the Counselor to the Governor concerning the deadlines included in Executive Order 14 (2010).  If a Regulatory Development Plan is approved that anticipates taking more time to develop a proposal or final regulation, a waiver will need to be requested from the deadlines in executive Order 14 (2010).  Waivers are discussed in the proposed regulation and final regulation sections of this manual.  If there are any federal or state deadlines the agency is required to meet that are contingent upon the adoption of these regulations, the plan shall describe the timeline for ensuring these deadlines are met.  For example, if state statute requires a program to be implemented by a given date, and these regulations are required to implement the program, this plan should discuss the schedule needed to meet the statutory requirements.  Since the NOIRA must be approved for publication by individuals outside of the agency, the timelines established should be general in nature and be based on the date approval of the NOIRA is received.
· The process for identifying Department staff participation on the advisory panel and for developing the regulation.  
· How the procedures for guidance development will be followed for the regulatory action.  The guidance memo concerning the development of guidance documents has been included as Attachment 3.
· The Town Hall NOIRA Background Document (TH-01) shall be attached.  The TH-01 template is available on DEQNet under documents, policy, regulatory affairs, regulations.  The TH-01 template is also included as Attachment 4.
Fast-Track Regulatory Process
If the fast-track process is being used, the regulatory development plan should be submitted concurrently with the Town Hall Proposed Fast-Track background document (TH-04) and should include a cover memo from the regulation writer to the Chief Deputy or Deputy Director for Program Development, as appropriate, through the Regional Director or Division Director, as appropriate, and the Director of Regulatory Affairs.  The memo shall include the following information:

· A brief statement on the purpose and need of the regulatory action (the details of the regulatory action will be in the Town Hall Fast-Track Background Document that must be attached to the memo).

· A statement on staff participation in developing the regulation. (state if an internal workgroup is involved or if not necessary) 

· How the procedures for guidance development will be followed for the regulatory action.  The guidance memo concerning the development of guidance documents has been included as Attachment 3.
Emergency Regulatory Process
If emergency regulations are being proposed, the regulatory development plan should include a NOIRA for the regulation that will replace the emergency regulation, and the regulatory development plan should address the emergency regulations and the permanent regulations.  If the emergency process is being used, the regulatory development plan should be submitted concurrently with the Town Hall Emergency Regulation and NOIRA background document (TH-05) and should include a cover memo from the regulation writer to the Chief Deputy or Deputy Director for Program Development, as appropriate, through the Director of Regulatory Affairs. The memo shall include the following information:

· A brief statement on the purpose and need of the regulatory action (the details of the regulatory action will be in the Town Hall Emergency and NOIRA Background Document that must be attached to the memo).

· Whether an advisory panel will be used for either the emergency regulations or permanent regulations to replace the emergency regulations.

· A recommendation on whether the advisory panel (if being used) can be facilitated by the regulation writer, regulation development staff, an agency neutral facilitator or if an outside facilitator is needed.  More details on how to identify the type of facilitator needed have been provided under the standard regulatory process and are not repeated here. 
· A recommendation on the types of expertise and interests that need to be represented by members of the advisory panel for the regulation under development.

· A recommendation on how many meetings of the advisory panel will be necessary.

· If the regulation under development is particularly complex or controversial, the Executive Order 14 (2010) deadlines for completion of a proposal and a draft final may be insufficient.  If this is the case with this regulation, the development plan shall include an estimate of the time needed to complete the emergency regulation, proposal and draft final regulations and identify reasons the Director should request a waiver from the Chief of Staff or the Counselor to the Governor concerning the deadlines included in Executive Order 14 (2010).  If there are any federal or state deadlines the agency is required to meet that are contingent upon the adoption of these regulations, the plan shall describe the timeline for ensuring these deadlines are met.  For example, if state statute requires a program to be implemented by a given date, and these regulations are required to implement the program, this plan should discuss the schedule needed to meet the statutory requirements.

· The process for identifying Department staff participation on the advisory panel and for developing the regulation.  

· How the procedures for guidance development will be followed for the regulatory action.  The guidance memo concerning the development of guidance documents has been included as Attachment 3.

After reviewing the Regulatory Development Plan, the Chief Deputy or Deputy Director for Program Development (as appropriate), the Regional Director or Division Director (as appropriate), and the Director of Regulatory Affairs may schedule a meeting with the Director to review the proposed regulatory action prior to approving the plan.  Once the Chief Deputy or Deputy Director for Program Development and the Director of Regulatory Affairs have approved the regulation development plan, the Director of Regulatory Affairs will initiate the process to have the NOIRA approved for publication.  The Agency Regulatory Coordinator will notify the regulation writer once the NOIRA has been approved for publication.  

Notice of Intended Regulatory Action (NOIRA)
Proper completion of the TH-01, the NOIRA template, will meet the requirements of the Administrative Process Act, the Governor’s Executive Order and the Agency and Boards’ Public Participation Guidelines.  Please ensure all information requested under each header is included.  When completing the NOIRA, please specify the focus of the regulatory change.  For instance, are revisions going to be proposed for the entire regulation or are there specific topics that will be addressed in the regulations.
When regulations need to be modified as a result of changes to state law, the APA (§2.2-4007.01) requires a NOIRA to be filed with the Registrar within 120 days of the law change.  In most instances laws become effective on July 1.  If the effective date of the law change is July 1, the NOIRA needs to be filed with the Registrar by October 28. (See information in Emergency Regulations and Notice of Intended Regulatory Action section and 
Once the Regulatory Development Plan has been approved, the Director of Regulatory Affairs initiates the regulatory development process.  The first step the Director of Regulatory Affairs takes is to submit the NOIRA to the Department of Planning and Budget (DPB) for review.  Once this occurs, the document is viewed as confidential working papers.  The agency must wait for approval to publish the NOIRA.  Once the Department of Planning and Budget completes their review, the NOIRA document is made available to the public through the Virginia Regulatory Town Hall website. The NOIRA is then forwarded to the Secretary of Natural Resources and then the Governor’s office for approval.  Once 14 days have passed since DPB provided notice of its determination to the Secretary of Natural Resources and the Governor's office, the agency may submit the NOIRA to the Virginia Register of Regulations (Register), if objections were not received to the NOIRA. The Director of Regulatory Affairs will notify the regulation writer of the pending submission of the NOIRA to the Register and the regulation writer will need to schedule the public meeting date, time and place, and determine the date for closing the public comment period.  The length of the public comment period for any NOIRA shall be no less than 30 days after publication of the NOIRA in The Virginia Register of Regulations.  The Virginia Register’s submission deadlines and publication dates are available from the Virginia Register’s website at http://legis.state.va.us/codecomm/register/pubdates.htm and will need to be consulted in order to identify when the comment period will occur.  Additionally, the regulation writer should review the guidelines for establishing comment periods found in Attachment 5. Once the public comment period and meeting date has been established, the regulation writer will provide the comment period information and public meeting information to the Director of Regulatory Affairs, who will then submit the NOIRA for publication.  The regulation writer must submit the information concerning the comment period to the Agency Regulatory Coordinator a minimum of 1 day in advance of the Virginia Register deadline.
The agency shall disseminate the NOIRA to the public via the following: 

1. Distribution to the Registrar of Regulations for publication in The Virginia Register of Regulations by the Director of Regulatory Affairs. 

2. Distribution by mail by the regulation writer to persons on the Regulation Development Mailing List established in accordance with the Public Participation Guidelines. The Regulation Development Mailing List is maintained by the Agency Regulatory Coordinator and is posted on DEQNet at: http://deqnet/documents/index.asp?path=%2Fdocs%2Fpolicy%2Fpolicy%5Fregaffairs/regdevmailinglists .  If any correspondence distributed to persons on the Regulation Development Mailing List are returned to sender, please provide the returned envelope to the Director of Regulatory Affairs so corrections can be made to the distribution list.
At least three days before the NOIRA will be published in the Virginia Register, the regulation writer is to, at a minimum, send a copy of the public notice for the NOIRA to those persons on the regulation development list which is maintained by the Agency Regulatory Coordinator.  A copy of the template for the public notice for the NOIRA is included as Attachment 6. In addition, when the Department list serve email notification service is functional, the regulation writer shall also send notice of the NOIRA to appropriate persons on the list serve.  One main reason for these notifications is to inform interested parties that we are starting to revise regulations and that there may be opportunities for interested parties to participate on advisory panels.  Additionally, the public will have an opportunity to provide the agency with comments and tell us what they believe we should revise and how.

Emergency Regulations and Notice of Intended Regulatory Action 
When an emergency regulation is being adopted, the Emergency Regulation and Notice of Intended Regulatory Action (NOIRA) Agency Background Document (TH-05) should be completed.  A copy of this form is included in Attachment 7.  This will start the process to adopt the emergency regulation as well as start the process to adopt permanent regulations to replace the emergency regulations.  If emergency regulations are needed in response to changes made to state law, the APA (§2.2-4007.01) requires a NOIRA to be filed with the Registrar within 120 days of the law change In most instances laws become effective on July 1.  If the effective date of the law change is July 1, the NOIRA needs to be filed with the Registrar by October 28.  Due to the to the limited amount of time to work on developing an emergency regulation and replacement regulation, a NOIRA will likely be filed with the Registrar as soon as feasible.

The TH-05 background document differs slightly from the TH-01 form.  The TH-05 form requires information to be provided concerning the “emergency situation” that allows the regulation to be adopted on an emergency basis.  The requirements outlined in the NOIRA section of this document shall be adhered to for NOIRAs for emergency regulations.  The public should be informed that emergency regulations are being created and if permanent regulations will be prepared as well.  The regulatory writer shall make every effort to develop permanent replacement regulations that will become effective prior to emergency regulations expiring if applicable.  In the event that the regulatory writer becomes aware that emergency regulations will expire before permanent replacement regulations are adopted, the governor may be requested to extend the effective date of the emergency regulations.  In these situations, the regulatory writer should complete the Town Hall form TH-11 requesting the Governor to extend the effectiveness of the emergency regulations.  A template for TH-11 is found in Attachment 8. 
In rare cases emergency regulations may only be needed for a year.  In these instances the Town Hall Emergency Regulation Agency Background Document TH-06 should be completed instead of TH-05.  A template for TH-06 is found in Attachment 9.  

In the event the regulation writer believes that policy or executive decisions are necessary in order to finalize an emergency regulation, the regulation writer will ask the Director of Regulatory Affairs to schedule a meeting with the Division Director or Regional Director and Chief Deputy or Deputy Director of Program Development and the Director.  If you foresee a need for policy or executive guidance, please seek this guidance prior to the board agenda review meeting.

Once complete, the final package shall be submitted to the Director of Regulatory Affairs.  Prior to meetings of regulatory boards, the Director of Regulatory Affairs will schedule a meeting for the program staff to review the emergency regulation with the Agency Director, Chief Deputy or Deputy Director of Program Development, and Division or Regional Director as appropriate.  After this meeting, any necessary revisions will be made by staff, and materials will then be distributed to board members for their review by the Director of Regulatory Affairs. 

Advisory Panels
After close of the public comment period on the NOIRA or after the deadline for submittal of requests to serve on a regulatory advisory panel (RAP) or technical advisory committee (TAC) has passed, the regulation writer shall prepare recommendations for advisory panel membership.  Recommendations for membership are developed taking into consideration the expertise and interest requirements indicated in the regulation development plan and membership recommendations are to be approved by the Director of the Office of Regulatory Affairs, the appropriate Division/Regional Director and forwarded to the Chief Deputy or Deputy Director of Program Development (as appropriate), and Director for final approval.  A memorandum template for acquiring approval of the advisory committee membership has been included as Attachment 10. Regulatory Panel Guidelines are discussed later in this document and should be reviewed by the regulation writer prior to recommending membership of an advisory panel. 
After approval of the advisory panel membership, the regulation writer will 

1. Notify all persons who asked to be on the committee of the Department’s decision on membership of the committee.  Example letters are included as Attachments 11 and 12. 
2. Notify all members of the committee of their appointment and the composition of the group and schedule the first meeting.

3. Provide each member of the committee a summary or copies of the comments received in response to the NOIRA.

4. Provide the Advisory Committee members with a copy of the Advisory Panel Guidelines to review.  Additional materials to be provided to RAP members concerning Advisory Panels and guidelines are included in Attachment 13.

Regulatory Advisory Panel Guidelines for Staff
These guidelines were developed to assist staff in working with regulatory advisory panels (RAPs).  In addition, the guidelines are to help ensure regulatory advisory panel participation is productive and meaningful and that participants understand and are able to participate effectively.  Similar guidelines have been developed for Advisory Panel members and are included in Attachment 13.
There are three parts to these guidelines.  The first part is primarily for use by Department staff responsible for regulatory advisory panels.  It includes background information and procedures for establishing a group.  The second part is for Department staff and members of the regulatory advisory panel.  It includes information on the role of the committee, participation by persons not on the committee and what happens when the committee's work is finished.  The third section is additional information that may be useful to the panel.  It includes some basic guidelines for discussion, the overriding principles of regulation development for regulatory advisory panels working on a regulation and the Boards’ policies for public comment at Board meetings which directly relates to the “what happens when the group's work is finished” section. 

Background

The Public Participation Guidelines (PPGs) for the development of regulations that were adopted by the State Air Pollution Control, State Water Control and Virginia Waste Management Boards (Boards) and the Department of Environmental Quality (Department) are identical in the use of regulatory advisory panels.

The PPGs state that the Boards and Department may use regulatory advisory panels (RAP) in the formation and development of regulations for agency consideration.  The PPGs state that decisions as to the membership of the RAP shall be at the discretion of the Department Director. Additionally the PPGs state that the Notice of Intended Regulatory Action (NOIRA) shall indicate whether a public hearing is planned on the proposed regulatory action.  If the agency receives requests from at least 25 persons during the public comment period, a public hearing will be held. 
While the majority of groups are established to assist in the development of regulations and these guidelines have been developed with this in mind, groups have been established for other purposes.  Pertinent parts of this protocol may still be used for these other groups (establishment of a group and statutory requirements; role of the group; participation by persons not on the group; and when the group is finished).

Establishment of a Group and Statutory Requirements

Regardless of how the use of a particular approach was determined, certain factors are a given with the use of any of the approaches.  

1.
First and foremost is that the membership of any group is at the discretion of the Department Director and the recommended membership of any group must be approved by the Director.  The process for receiving the director's approval of the membership of a group is outlined in the Advisory Panel section of this manual.
2.
Recommendations and appointments for membership are to be person specific.  Multiple applications from a single company, organization, group or other entity count as one for purposes of making the decision specified in the preceding sentence.  For example, if the Virginia Manufacturer's Association (VMA) requests to be represented on the group, VMA must submit the name of an individual, and may submit the name of an alternate, to sit at the table.  Regulatory writers may wish to encourage members to seek approval of alternates for members early in the regulatory development process.  This will benefit the group in that alternates may wish to attend meetings as observers to keep abreast of issues discussed at meetings.  This will allow alternates to contribute more at meetings.  The appointment of alternates will also potentially increase the potential for a quorum at meetings.  More than half of appointed members must be present at a meeting for a quorum to be present. 
3.
Alternates for RAP members must be approved by the Department Director.  Ample time should be allowed for approval of alternates for RAP members.  Alternates for an individual should share an affiliation with the member approved for the RAP.  For example, RAP member may represent the interests of a professional organization and the alternate does not need to be employed by the same company as the member appointed to the committee but should be employed by a company that is part of the same professional organization.  The regulatory writer should receive approval of the alternate by contacting the Director of the Office of Regulatory Affairs, the Division or Regional Director (as appropriate), Chief Deputy or Deputy Director for Program Development (as appropriate), and the director.  Approval of alternates may be sought and received via email communication.  
4.
The creation of a RAP is the creation of a public body.  All meetings of the group are public meetings.  That means notice of the meeting has to be given.  There is a statutory requirement to announce all meetings on the Virginia Regulatory Town Hall website and Commonwealth Calendar. In addition to the statutory requirement, Executive Order 14 (2010) requires notices of meetings and agendas for public meetings to be posted on the Town Hall website 7 days in advance of a meeting, except in the case of an emergency meeting.  Also, notice is to be included on the Department's web page.  Notice is to include the name of the group; the date, time, place of the meeting; a short description of the purpose of the meeting; and the name, address, phone, fax and email information of the contact for the meeting.  The notice is to be emailed to the Director of Regulatory Affairs, the Public Affairs Specialist and the appropriate Division web master for appropriate posting and distribution.  This should occur as soon as possible after scheduling the meeting (ideally in time for publication in the Virginia Register, but at least 8 days in advance of the meeting) to ensure timely posting of the meeting. Meetings may be audio or video recorded by the agency, RAP members, or members of the public as long as the use of the recording equipment does not physically interfere with the meeting.

5.
The Freedom of Information Act requires that minutes be prepared.  That means a summary of the meeting shall be prepared and provided to the Regulatory Affairs Director for posting to the Townhall.  If the minutes must be approved by the group, a draft of the minutes must be posted within 10 days after the meeting with a final posted within 3 days of approval.  If the minutes do not need to be approved by the group, the final must be posted within 10 days after the meeting.  The minutes must include, but are not limited to, (i) the date, time and location of the meeting, (ii) the members of the public body recorded as present and absent, and (iii) a summary of the discussion on matters proposed, deliberated or decided, and a record of any votes taken.  Minutes of advisory committees do not have to be officially approved by the group unless the group establishes that requirement. Meeting notes are taken and posted on the Virginia Regulatory Townhall website (www.townhall.virginia.gov/ ).  

Staff Participation on the Group 

Generally, Department program staff responsible for development of the regulation will coordinate the group's activity, serve as facilitator, provide staff support, draft the regulation, and act as the group's liaison to Department management, the Board, EPA, and the Office of Attorney General.  The Department may use other Department staff, as well as external facilitators to facilitate groups working on difficult or controversial issues.  Department staff may be appointed as members of the committee to provide perspective on potential impacts to agency programs, procedures, and requirements. 
Role of Regulation Writer 

The regulation writer directs the product.  The regulation writer should:

●
Be prepared to participate at the meetings
●
Gather the latest research and most current information on the issue

●
Clarify expectations with facilitator prior to meetings
●
Listen carefully 

●
Clarify technical points

●
Arrange facility with tables in a "U" shape for best discussion

●
Provide name tags and table name tents

●
Select location and set meeting dates in consultation with committee members and facilitator
●
Notify Directory of Regulatory Affairs of meeting dates, locations and times

●
Arrange for refreshments and working lunches when appropriate

●
Arrange for parking fee reimbursement when appropriate
●
Arrange for conference call in service for those not able to attend in person (when allowed under FOIA and agreed to by advisory committee)

●
Arrange room for comfort and safety, check temperature, lighting, walkways, cover electrical cords with masking tape to avoid falls

●
Prepare supplies and equipment, including flip charts, markers, and copies
●
Take attendance and notes or assign note taker for the record

●
Prepare minutes and send to Director of Regulatory Affairs for posting to Town Hall

●
Send information to RAP members prior to meetings and distribute meeting notes to RAP
●
Draft the proposed and final regulations for the Board’s consideration, as well as related documents that are part of the Board package. (town hall documents, memorandums to the board, memorandums to the Attorney General's Office, and responses to comments)

Role of Facilitator 

The facilitator directs the process.  The facilitator may:

●
Introduce all participants in the group and help them to build relationships

●
Review the Regulatory Advisory Panel Handout with members

●
Establish ground rules for advisory committee by consensus and ensure that the group follows them 

●
Explain that comments have three purposes:  clarify, add information or explain, and question

●
Conduct advisory committee orientation during the first hour of first meeting

●
Keep order and ensure that everyone has equal opportunity to participate

●
Use flip chart to make notes for the group (notes for the record are kept by reg writer or designee)

●
Direct and focus the discussion respectfully

●
Divide large group into sub groups for tasks as needed

●
Listen and clarify process issues

●
Summarize at appropriate points during the meetings

●
Help group to select a method to attend to comments of Non-advisory committee members (reserve time at end of meeting or hold empty chair at table and public can speak from there at any time)

●
Build trust by keeping promises and don’t promise what you can’t deliver

●
Listen without ego 

●
Emphasize a clear definition and scope of decision

●
Create a forum for sharing ideas and concerns

●
Develop clear and understandable information

●
Establish a clear decision process and criteria

●
Bring stakeholders together to focus on aspects of the regulation and to find common ground-sustainable decisions result when you find common ground

●
Bring public’s issues into the decision process

●
Make available a clear understandable rational for the decision

●
Build relationships. Select the right people and ask them to get involved with a special task.  Engage them in the work of the group

The facilitator is required to attend the Board meetings at which the proposed and final regulations are presented to the Board of their consideration.  The facilitator may be asked by the board questions concerning discussions that took place at the regulatory advisory panel meetings.
Role of Department’s Group Member 

The primary role of the Department staff member serving on the advisory committee is to serve as a technical resource to the committee by providing agency insight/perspective as to how a new regulation or changes to an existing regulation may affect agency operations/programs.  The Department committee member also serves as a communications link with program staff affected by the regulation changes and with the work group charged with the development of implementation materials.  In some circumstances, the Department staff member may be called upon to pay a more active role in assisting the committee in evaluating and understanding the potential impacts (e.g., environmental, economic, resource management, personnel, training, etc.) from proposed regulations by gathering program information, providing examples and/or conducting case studies.  At times the staff member needs to be able to be open-minded and neutral in order to understand all facets of the issue and hopefully be able to provide an innovative and agreeable way to solve the issue.  However in some cases, the Department staff member may be asked to be a stakeholder and to explain to the committee the reasons why a particular approach is supported by the Department.  
Advisory Committee Best Practices 

There is no one way to operate an advisory committee.  However, there are some best practices that are to be employed for any advisory committee.

The most important thing is to keep the advisory committee members informed and explain how and what will happen throughout the course of the process.

Upon approval of the advisory committee membership, the regulation writer should send each member a package of information.  The package should include:

· the NOIRA,

· a summary of the comments received in response to the NOIRA,

· the current regulation text or the link to that information on the web,

· whether the Department intends to utilize a strawman approach or an issues-oriented approach to the development of regulatory text, or ask the advisory committee members how they would like to proceed,  

· information on the regulatory development process, the role the advisory committee in the process, and the regulatory board's public participation process;
· a list of the membership of the RAP;

· information on how many meetings are expected to be needed and when the work of the advisory committee is expected to be completed, and 

· the advisory committee handout.


This information needs to be reviewed at the beginning of the first meeting of the advisory committee and could be reviewed at the beginning of each meeting.  
There are essentially two processes that can be used to develop or amend regulations when using an regulatory advisory panel.  One is the strawman approach and the other is the issue oriented approach.  The strawman approach is essentially when the Department brings draft proposed amendments to the first meeting for discussion with the regulatory advisory panel.  This approach provides the advisory group with an idea or ideas that the agency is considering including in the regulations.  The issue-oriented approach is when the Department has a list of issues that the advisory committee discusses and tries to reach consensus on.  The department would then develop draft regulatory text based on the consensus.  This language may or may not be presented to the advisory committee for review.  In this instance a copy of the current regulation should be provided and serve as the basic framework for discussion.  Historically some programs have used the strawman approach and committee members have come to expect the agency to present a strawman document to them during regulatory advisory panel meetings.  When deciding which approach will be used with the advisory group, one should consider the likely expectations of regulatory advisory panel members.
No matter what process is used with the regulatory advisory panel, draft language can be exchanged with the group.  However, once the advisory committee’s work is complete and the Department is preparing the draft proposed language for the Board, draft language is not released until the Department’s proposal has been forwarded to the appropriate Board.  At the time the proposal is forwarded to the Board, the regulation writer is to forward the proposal to each member of the regulatory advisory panel.  

Development of a Proposal
In most cases, the proposed regulation development process begins after approval of the regulatory advisory panel membership and review of the public comments received during the NOIRA.  In some cases, the Department may solicit volunteers for a Regulatory Advisory Committee prior to the publication of a NOIRA.  This will occur in situations when the Department believes it would be important to start discussing potential changes to the regulations before filing the NOIRA, thereby allowing the Department to identify and include in the NOIRA the specific areas stakeholders believe need to be examined.  This approach allows the Department more time to examine the issues before the timeframes established by the Executive Order become effective which may eliminate the need to request a waiver from timeframes established in the Executive Order.  
A meeting is to be scheduled on the proposed regulation process with the regulation writer, other appropriate staff (including the facilitator, staff advisory committee members and staff guidance development writers), the Division Director and the Chief Deputy or Deputy Director, the Assistant Director of Legislation and Legal Affairs, and Director to discuss the proposal under development to ensure all issues and expectations are on the table and known by everyone involved in the development of the proposal.  Any issues raised by commenters during the NOIRA comment period should be shared at this meeting.
In the event the regulation writer believes that policy or executive decisions are necessary in order to finalize a draft final regulation, the regulation writer will ask the appropriate Division or Regional Director to schedule a meeting with the Chief Deputy or Deputy Director and appropriate Assistant Director of Legislative and Legal Affairs.  If you foresee a need for policy or executive guidance, please seek this guidance prior to the board agenda review meeting.

The proposed regulation shall be developed in conformance with the guiding principles of regulation development and applicable statutes.  If a regulatory advisory panel is to be convened, the guidelines for regulatory advisory panels will be used.  Public comments received in response to the NOIRA are to be reviewed and considered in conformance with the guiding principles of regulation development and appropriate changes to the regulation should be recommended.  The comments received during the NOIRA comment period should also be shared with the regulatory advisory panel for their consideration.
The Executive Order requires a proposed regulatory package to be submitted to DPB within 180 days following the close of the NOIRA comment period unless a waiver is granted.  If the Department is unable to meet the deadlines included in the executive order, the Department must submit a request for a waiver to the Chief of Staff or the Counselor to the Governor prior to the expiration of the deadline.  The Chief of Staff or the Counselor to the Governor may waive the deadlines included in the executive order.  If a waiver is not provided by the Chief of Staff or the Counselor to the Governor or if the Department chooses to not request a waiver, the regulatory action will need to be withdrawn.  If a waiver is requested and approved the regulatory writer shall revise the original regulation development plan to reflect the additional time approved to develop the proposal.  Requests for waivers shall be prepared by the regulation writer and routed to the Director of Regulatory Affairs, the Regional Director or Division Director (as appropriate), Chief Deputy or Deputy Director (as appropriate), and the Director.  The regulation writer will also complete the Time Frame Waiver Request form for the Director's signature.  The request should include details concerning why a waiver is needed and indicate how much additional time is being requested to complete the proposed regulation.  A copy of the Time Frame Waiver Request form is included in Attachment 14. 
If a waiver is granted by the Governor's Chief of Staff or Counselor to the Governor, the general public shall be notified of the extension.  This shall be accomplished by the regulatory writer creating a general public notice which details the rational for the Department requesting the waiver.  The general notice shall be forwarded to the Director of Regulatory Affairs for posting as a general notice on the Town Hall website.  A template for the general notice announcing the approval of the waiver from the guidelines in Executive Order 14 (2010) is included in Attachment 15. If a Regulatory Advisory Panel is being used, the regulatory writer shall inform the members via email of the approved waiver.  If an interested parties email distribution list has been created, these individuals should be notified of the waiver as well.  In addition, when the Department list serve email notification service is functional, the regulation writer shall also send notice of the extension to appropriate persons on the list serve.

At the end of the proposal development process, the regulation writer will have prepared the proposed package which will include the Proposed Town Hall Background Document (TH-02), which includes the summary of comments received during the NOIRA comment period and agency response; the proposed regulation text; the memorandum to the Board summarizing the proposal and identifying the staff’s recommendation; and the memorandum to the Office of the Attorney General requesting a certification that the Department has the legal authority to promulgate the regulation being proposed.  A template for the proposed Town Hall Background Document (TH-02) is included in Attachment 16. A report on the regulatory advisory panel’s activities is also required.  In the report, the Department will detail all significant changes where consensus was reached and will detail those areas where no consensus was reached and include a discussion of the reasons for the staff’s recommendation.  This information shall be submitted to the Director of Regulatory Affairs.  Prior to meetings of regulatory boards, the Director of Regulatory Affairs will schedule a board agenda review meeting for the program staff to review the proposed regulation with the Agency Director, Assistant Director of Legislative and Legal Affairs, Chief Deputy and/or Deputy Director (as appropriate).  After this meeting, any necessary revisions will be made by staff, and materials will then be distributed to board members for their review by the Director of Regulatory Affairs. 
After approval of the proposal by the Board, the proposed package will be submitted for executive review.  Department staff will respond promptly to requests for information on the proposal from the Department of Planning and Budget, the Secretary’s Office or the Governor’s Office.  Once authorization to file the proposal is received, the Director of Regulatory Affairs will notify the regulation writer.  The Executive order requires the Department to submit the proposed regulation package to the registrar within 14 days. The regulation writer will schedule the public hearing date, time and place, determine the date for closing the public comment and send this information to the Director of Regulatory Affairs within 7 days of receiving notification of approval of the proposal.  The Director of Regulatory Affairs will then submit the proposal for publication.  In determining the public comment period, the regulation writer will need to consult the publication schedule of the Virginia Register (http://register.dls.virginia.gov/PUBDATES.HTM).  The PPGs require the public comment period for proposed regulations to last a minimum of 60 calendar days. 
At least three days before publication of the proposal is scheduled in the Virginia Register, the regulation writer is to, at a minimum, send the notice of public comment on the proposal to those persons on the regulation development list which is maintained on DEQNet and can be accessed through the following link: http://deqnet/documents/index.asp?path=%2Fdocs%2Fpolicy%2Fpolicy%5Fregaffairs/regdevmailinglists .  If an interested parties email distribution list has been created, these individuals should be notified of the public comment period as well.  In addition, when the Department list serve email notification service is functional, the regulation written shall also send notice of the proposal to those persons on the list serve.  If a Regulatory Advisory Panel was formed to assist with the development of the proposal, RAP members should be notified of the comment period by the regulation writer prior to the proposal being published in the Virginia Register.  

Development of the Draft Final Regulation
After close of the public comment period on the proposed regulation, the regulation writer shall begin preparation of the Final Draft Regulation Package which includes the Town Hall Background Document (TH-03) including the summary of comments and agency responses; the final regulation text; the memorandum to the Board summarizing the final regulation and identifying the staff’s recommendation; and the memorandum to the Attorney General requesting the certification that the agency has the authority to make the additional changes.  A template for the Final Regulation Agency Background Town Hall Document (TH-03) is included in Attachment 17.  
Public comments are to be reviewed and considered in conformance with the guiding principles of regulation development and appropriate changes to the regulation should be recommended.  While changes from the proposed regulation to the final may cause the final regulation to be subject to suspension of the effective date for an additional comment period if they have substantive impact, changes that conform to the guiding principles should be recommended regardless of the potential of suspension of the effective date.
Depending on the complexity of the regulatory action or the public interest in the regulatory action, the advisory panel may be reconvened to review the public comments received on the proposal and assist in the development of recommended changes to the regulation.  In the event the advisory panel is reconvened, the same policies and procedures apply to the reconvened group.

In the event the regulation writer believes that policy or executive decisions are necessary in order to finalize a draft final regulation, the regulation writer will ask the appropriate Division or Regional Director to schedule a meeting with the Chief Deputy or Deputy Director and appropriate Assistant Director of Legislative and Legal Affairs.  If you foresee a need for policy or executive guidance, please seek this guidance prior to the board agenda review meeting.

The final package should be completed as expeditiously as possible.  The Executive Order requires the agency to submit a final regulatory package to DPB within 180 days of the close of the proposed comment period unless a waiver is granted by the Governor's Chief of Staff or Counselor to the Governor.  If the Department is unable to meet the deadlines included in the executive order, the Department must submit a request for a waiver to the Chief of Staff or the Counselor to the Governor prior to the expiration of the deadline.  The Chief of Staff or the Counselor to the Governor may waive the deadlines included in the executive order.  If a waiver is not provided by the Chief of Staff or the Counselor to the Governor or if the Department chooses to not request a waiver, the regulatory action will need to be withdrawn. Requests for waivers shall be prepared by the regulation writer and routed to the Director of Regulatory Affairs, the Regional Director or Division Director (as appropriate), Chief Deputy or Deputy Director (as appropriate), and the Director.  The regulation writer will also complete the Time Frame Waiver Request form for the Director's signature.  The request should include details concerning why a waiver is needed and indicate how much additional time is being requested to complete the proposed regulation.  A copy of the Time Frame Waiver Request form is included in Attachment 14. 

If a waiver is granted by the Governor's Chief of Staff or Counselor to the Governor, the general public shall be notified of the extension.  This shall be accomplished by the regulatory writer creating a general public notice which details the rational for the Department requesting the waiver.  The general notice shall be forwarded to the Director of Regulatory Affairs for posting as a general notice on the Town Hall website. A template for the general notice announcing the approval of the waiver from the guidelines in Executive Order 14 (2010) is included in Attachment 15.  If a Regulatory Advisory Panel is being used, the regulatory writer shall inform the members via email of the approved waiver.  If an interested parties email distribution list has been created, these individuals should be notified of the waiver as well.  In addition, when the Department list serve email notification service is functional, the regulation writer shall also send notice of the extension to appropriate persons on the list serve.  
Once complete, the final package shall be submitted to the Director of Regulatory Affairs.  Prior to meetings of regulatory boards, the Director of Regulatory Affairs will schedule a meeting for the program staff to review the draft final regulation with the Agency Director, Chief Deputy or Deputy Director, and Assistant Director of Legislative and Legal Affairs, as appropriate.  After this meeting, any necessary revisions will be made by staff, and materials will then be distributed to board members for their review by the Director of Regulatory Affairs.  

Fast-Track Rule Making

The Fast-track process is to be used when the regulatory action is expected to be non-controversial.  The Governor's Executive Order 14 (2010) states that a package would qualify as a fast-track if the proposal appears to be (1) non-controversial and the promulgating entity has no discretion over the proposal, or (2) appears to be non-controversial and the areas of board/agency discretion are minor, or (3) appears to be non-controversial and no individual or entity is adversely affected.  If there is a situation not described above that an agency wants to use a fast-track process for, DPB and the Governor's office must make a determination that the regulatory proposal may proceed using the fast-track process. The fast-track process may be used for actions which are necessary to conform to state statute, are not materially different from federal law or regulations, and for general permits.  The Fast-Track Proposed Regulation Agency Background Document Town Hall form (TH-04) must be completed when using the fast-track process. A template for the Fast-Track Proposed Regulation Agency Background Document Town Hall form (TH-04) is included in Attachment 18. When using the fast-track process, the regulatory boards are presented with the proposed regulatory action and must agree with the agency that the changes are non-controversial and that the fast-track regulatory process should be used.   When changes are needed to regulations as a result of changes to state law, § 2.2-4006 of the APA requires these changes to be filed with the Registrar within 90 days of the effective date of the law change.
When using the fast-track process, the use of an advisory panel is not required since the change or changes being made are expected to be non-controversial.  If there is interest from the public or the regulated community in the regulatory changes or in having an advisory panel, then this may indicate that the regulation may not be as non-controversial as believed by the agency.  Both a public comment period and a public hearing are required when using the fast-track process.

When utilizing the fast-track process, once the regulatory board adopts the proposed regulatory language, it is published in the Virginia Register and 15 days after the close of the comment period the regulation becomes effective unless objections are received.  Section 2.2-4012.1 of the Code of Virginia requires objections to using the fast-track process received to be reported.   If an objection to the use of the fast-track process is received within the public comment period from 10 or more persons, any member of the applicable standing committee of either house of the General Assembly or of the Joint Commission on Administrative Rules, the objections shall be reported by the regulatory writer completing the Report on Comments and Objections (TH-12).  A template for TH-12 is included as Attachment 19.  In the event that objections are received, the publication of the fast-track regulation serves as the NOIRA and the standard regulatory process is followed.  Some examples of when the fast-track process has been used previously are:

· to modify regulations to remove a requirement for a radio advertisement to be given prior to granting or denying a solid waste variance petition; 

· to address transportation conformity issues; and

· to correct definition inconsistencies (VPA- animal feeding operation definition.) 
When using the fast-track process, the regulation writer is responsible for completing the Fast-Track Proposed Regulation Agency Background Document Town Hall form (TH-04), the final regulation text, the memorandum to the Board summarizing the proposal and identifying the staff’s recommendation and the memorandum to the Office of the Attorney General requesting a certification that the Department has the legal authority to promulgate the regulation being proposed. 
In the event the regulation writer believes that policy or executive decisions are necessary in order to finalize a draft final regulation, the regulation writer will ask the appropriate Division or Regional Director to schedule a meeting with the Chief Deputy or Deputy Director and the Assistant Director of Legislation and Legal Affairs.  If you foresee a need for policy or executive guidance, please seek this guidance prior to the board agenda review meeting.

Once complete, the final package shall be submitted to the Director of Regulatory Affairs.  Prior to meetings of regulatory boards, the Director of Regulatory Affairs will schedule a meeting for the program staff to review the draft final regulation with the Agency Director, Chief Deputy or Deputy Director, and Assistant Director of Legislative and Legal Affairs.  After this meeting, any necessary revisions will be made by staff, and materials will then be distributed to board members for their review by the Director of Regulatory Affairs. 

Final Exempt Regulations- Exemptions from Executive Reviews

Some regulatory actions may be processed as Final Exempt Regulations.  These actions have previously been referred to as Immediate Final Rules or IFRs.  These regulations are exempt from executive reviews required by § 2.2-4002 or § 2.2-4006 of the Virginia Administrative Process Act (APA).  Final exempt regulations allow for changes to be made to the regulations quickly and the process is used when the agency has no discretion concerning how the regulations are to be changed.  Final exempt regulations are adopted to update regulations to make them consistent with changes to state statute.  When changes are needed to regulations as a result of changes to state law, § 2.2-4006 of the APA requires these changes to be filed with the Registrar within 90 days of the effective date of the law change.  

The final exempt process has been used to revise Virginia's regulations that incorporate federal regulations by reference.  Some examples of when the final exempt process has been used in the past include:

· updating the date of incorporation by reference of federal regulations into state regulations; 

· updating regulations to include prohibitions mandated by state statute; and 

· updating regulations to be consistent with requirements established in the Appropriations Act.

The fast-track and the Final exempt process do share some similarities in that advisory panels are not normally used to develop these regulations, and the revised final regulatory text is published only once in the Virginia Register.  The primary difference between the two processes is that final exempt actions do not undergo executive review and are able to become effective sooner than by using the fast-track process.  The regulation writer should obtain concurrence from the Director of Regulatory Affairs that the final exempt process is an appropriate method for the regulatory revision being processed.
In most cases, a final rule will be prepared and submitted to the board for their review and approval.  Under these circumstances, the regulatory writer will prepare the Exempt Action Final Town Hall document (TH-09), the final regulation text, the memorandum to the Board summarizing the final regulation and identifying the staff’s recommendation, and the memorandum to the Attorney General requesting the certification that the agency has the authority to make the regulatory changes.   A template for TH-09 is included in Attachment 20.   
The agency has the option of releasing a proposal for public review that is exempt from executive review prior to presenting a final regulation to the board for final adoption.  If this process is to be followed, the regulatory writer shall complete the Exempt Action proposed Town Hall document (TH-08), the proposed regulation text, the memorandum to the Board summarizing the proposed regulation and identifying the staff’s recommendation, and the memorandum to the Attorney General requesting the certification that the agency has the authority to make the regulatory changes.  A template for TH-08 is included in Attachment 21.   

A final regulation being revised through using the final exempt action process will become effective 30 days after publication in the Virginia Register.  

Development of Agency Regulations vs. Board Regulations

In most cases regulations are adopted by one of the agency's three regulatory boards.  In some instances state statute provides the agency director with the authority to adopt regulations.  When the agency director has the authority to adopt regulations, materials are prepared for the director's review instead of an agency board.  As previously mentioned, the agency director has developed public participation guidelines which are similar to those adopted by the agency's regulatory boards.  In some cases the agency director may choose to provide more opportunities for informal public comment before taking action on a regulation.  When developing a regulation for adoption by the agency director, the agency regulatory coordinator should be consulted to ensure that the regulatory process is adhering to the requirements of the Administrative Process Act, the Governor's Executive Order, the Public Participation Guidelines, and the requests of the agency director.

Documents Incorporated by Reference into Regulations
Sometimes it is necessary to reference publications, manuals, or other references in a regulation.  When you reference an existing document, you incorporate the document by reference into the regulation, and the document becomes an enforceable part of the regulations.  All documents referenced in a regulation must be listed at the end of the regulation in a non-numbered section of the regulation.  A specific version of the document must be cited.  This may be accomplished by indicating a publication date, the date a document was last revised, or a version number.  The registrar does not allow regulations to include language such as "as amended" or "including future updates" when citing documents incorporated by reference.  When documents incorporated by reference are revised, the registrar must be notified of the update and provided with a revised copy of the document.  
In most cases, a copy of documents incorporated by reference must be filed with the registrar.  When references are made to publications in the Federal Register, to the Code of Federal Regulations, or to other state regulations however, these documents are not required to be filed with the registrar.  In some cases it may be appropriate for a regulatory writer to request an exemption from the registrar from filing a document incorporated by reference.  The registrar may exempt an agency from filing a copy of a document for any of the following reasons:

1. The document exceeds 500 pages and is generally available to the public;

2. The material is not available in document form; for example, the material is only available on computer tape or disks or on the Internet;

3. The material is updated more than twice yearly; or

4. The material is copyrighted or is otherwise the property of an individual or an organization other than the state government.

A request for an exemption must be made by the Agency Regulatory Coordinator to the registrar.  More detailed information on documents incorporated by reference is included in the Virginia Register Style Manual: http://legis.state.va.us/codecomm/register/StyleManual.html 

Periodic Reviews of Regulations

Once a regulation becomes final, it must be reviewed at least every four years to ensure that it is still consistent with state statute, and to determine that the regulation is still necessary for protection of public health, safety, and welfare, and that the regulation is clearly written and easily understandable.  When conducting this review, staff should identify if there are changes needed to the regulations to minimize the economic impact on small businesses as much as possible. Executive Order 14 (2010) requires the periodic review to include an examination by the Office of the Attorney General to ensure that the regulation does not exceed statutory authority.  Once completed, the results of periodic reviews are presented to the Regulatory Boards.
Prior to conducting a periodic review, the agency must publish a notice of the review in the Virginia Register and post the notice on the Town Hall website.  A template of the notice is included as Attachment X.  When conducting the periodic review, notice is given to the public that the review will be conducted and the notice requests the public to submit comments on the necessity of the regulations for the protection of public health, safety and welfare, as well as the minimization of the economic impact of the regulation on small business.  The comment period must be a minimum of 21 days.  Following the completion of the comment period, a decision is made to either retain or revise the regulations.  As required by Executive Order 14 (2010), the agency must publish the findings of the review within 60 days of the close of the comment period.  If the regulations are to be retained, the Periodic Review/ Retain Regulation Agency Background Document (TH-07) must be completed and published.  A template of the Periodic Review/ Retain Regulation Agency Background Document (TH-07) is included in Attachment 22.  If revisions are needed to the regulation, the regulation writer should begin the process of revising the regulations by completing a Town Hall NOIRA Background Document (TH-01) and publishing the document.  A template of the Town Hall NOIRA Background Document (TH-01) is included in Attachment 4. 
In the event the regulation writer believes that policy or executive decisions are necessary in order to complete the periodic review of the regulation, the regulation writer will ask the appropriate Division or Regional Director to schedule a meeting with the Chief Deputy or Deputy Director and the Assistant Director of Legislation and Legal Affairs.  If you foresee a need for policy or executive guidance, please seek this guidance as soon as possible due to the 60 day deadline for completing the periodic review.

Once complete, the final package shall be submitted to the Director of Regulatory Affairs.  The Director of Regulatory Affairs may schedule a meeting for the program staff to review the results of the periodic review with the Agency Director, Chief Deputy or Deputy Director, and Assistant Director of Legislation and Legal Affairs.  After this meeting, any necessary revisions will be made by staff prior to the review results being published. 

Petitions for Rulemaking

A member of the public can request an agency to develop a new regulation or amend an existing regulation at any time. The public has the right to submit a petition under Section 2.2-4007 of the Code of Virginia. Once a petition is received, the petition must be published in the Virginia Register along with the agency's plan for handling the petition.  A 21 day comment period is held concerning the petition. An agency has 90 days from the close of the comment period to decide how to respond to the petition.  Agency decisions concerning the response to the petition are not subject to judicial review.  If a regulatory writer or other agency staff receives a petition for rulemaking, these requests should be forwarded to the Director of Regulatory Affairs. 
Resources and Helpful Hints for Regulatory Writers

Regulatory Tools

There are many resources available to assist regulatory writers with writing and revising regulations.  A general overview of the tools is provided below.

The Virginia Register Style Manual- http://legis.state.va.us/codecomm/register/StyleManual.html 

The style manual describes the formats and guidelines that must be used when editing regulations.  This includes information on creating new regulatory text, striking text, and terminology that should be used when drafting regulations.  Before beginning to revise any regulations, the regulatory writer should familiarize themselves with the requirements of the style manual.

Governor's Executive Order 14 (2010) - http://www.governor.virginia.gov/Issues/ExecutiveOrders/pdf/EO_14.pdf 

The Governor's Executive Order 14 (2010) contains many timeframes that must be met when developing regulations.  These deadlines have been included in applicable sections of the regulations manual.  Executive Orders are typically revised every four years when governors change.

Town Hall Website http://www.townhall.virginia.gov/  

This website contains links to all regulations and regulatory actions in Virginia.  The Agency Regulatory Coordinator uses this site to manage regulatory actions, post meetings, and submit regulatory packages for review.  This website is also a tool that can be used by the public to research regulatory actions.  The public can register to be notified via email when regulatory actions pertaining to a specific agency, board or regulation are filed.  The site also provides general information on the regulatory process, allows the public to electronically submit comments during comment periods, and includes a calendar of public meetings.  Flowcharts of the regulatory process are made available on the Town Hall website for the public and agency staff.

This document frequently refers to Town Hall documents which are templates that need to be completed as part of a regulatory phase.  The Agency Regulatory Coordinator periodically revises Town Hall documents and maintains the current versions of these documents on DEQNet at http://deqnet/documents/index.asp?path=%2Fdocs%2Fpolicy%2Fpolicy%5Fregaffairs/regulationtemplates .  Revision dates are posted on all Town Hall Forms.  Once required reviews have been completed, Town Hall documents are visible to the public via the Town Hall website.  Information in the Regulatory Information System (RIS) is only viewable by registered state agency users. 
Regulatory Information System (RIS)  http://leg1.state.va.us/cgi-bin/legp504.exe?000+men+SRR
All regulatory writers will use RIS to create or revise regulations.  Training is provided to regulatory writers from the Division of Legislative Services on this system.  RIS links to information posted on the Town Hall website and all changes to regulations are entered into this system prior to transmission to the Virginia Register.  The guidelines of the Virginia Register style manual should be adhered to when entering information into RIS.  
The Virginia Register- http://legis.state.va.us/codecomm/register/coordinatorresources.htm
The Virginia Register is the official publication of Virginia Regulations.  Information is transferred from RIS and Town Hall to the Virginia Register.  The Virginia Register site contains many useful documents including the style manual, publication deadlines, and information on the Regulatory Information System. 

Code of Virginia- http://leg1.state.va.us/000/src.htm 

Regulatory Writers will need to access state law to verify that the regulations being prepared adhere to the authority granted by state statute.  When a new regulatory section is being created, the regulation writer will need to include a citation to the section of statute that provides the authority for the section when information is entered into RIS. 
DEQ Community Involvement Policy- http://www.deq.virginia.gov/Portals/0/DEQ/ConnectwithDEQ/CommunityInvolvement/CommInvolvePolicy.pdf
Regulatory writers should familiarize themselves with the community involvement policy.  There may be stakeholders involved that will need to be familiarized with technical aspects associated with a regulatory action.  Some stakeholders may need to be educated concerning the basic concepts of a regulation in order for them to be involved in discussions.  Regulatory writers should consider the different types of information that needs to be understood by advisory members and the best way to present information to them.  Some ways to educate advisory panel members include having experts present information on a topic at a meeting, distribution of articles on a specific topic, or sending members links to information on the internet for them to review. 

Forms

In addition to the standard Town Hall forms, memorandum templates, form letters, and public notice templates that have previously been referenced in this manual, there are additional informal forms that individual regulatory writers have developed to assist with the regulatory process.  These include public sign in sheets for meetings, attendance sheets, and interested parties sign up sheets.  There is no standard format for these forms, and regulatory writers may create their own forms to meet the needs of their regulatory project.  Examples of public sign in sheets for meetings, attendance sheets, and interested parties sign up sheets have been included as Attachments 23, 24 and 25 to provide regulatory writers with some sample formats for these forms. 
Tips shared by experienced regulatory writers

· Use email to distribute information to RAP members.  Create a distribution list of all members and alternates and use the distribution list when sending emails.  This ensures that everyone is provided with the same information.

· In some cases there may be an interested parties distribution list.  Always email these individuals separately from RAP members.  This avoids confusion concerning their role as a public observer vs. the role of RAP members.  
· When adding individuals to email distribution lists, it is best to ask the individual to reply that they have received a test email.  This will confirm that information has been added correctly and that their email system allows messages from the agency to be received. 

· In some cases there has been difficulty distributing large documents such as presentations to RAP members and other interested individuals.  Consider multiple ways to distribute information to RAP members while considering the costs, convenience and needs of RAP members and the agency. In some cases regulatory writers have prepared CDs with information for RAP members.  In other cases, information has been posted to a website for RAP members and other interested individuals to access.  VITASHARE is a pilot program that regulatory writers should consider using to distribute large data files.  More information on VITASHARE is available on deqnet at the following location http://deqnet/programs/admin/ois/vitafileshare.asp . 

· Always limit the number of seats at the RAP meeting table to the number of RAP members attending plus the DEQ staff members that have a seat at the table.  This assists with distinguishing the difference between the RAP members and public observers.  

· Name cards assist with building relationships between RAP members by allowing them to refer to each other by name.  When creating name cards, if alternates have been appointed, consider printing the alternate's name on the inside of the name card.  This avoids confusions concerning who is an alternate and who is a member of the RAP and avoids having both members mistakenly sit at the discussion table at the same time.  

· Allow RAP members to suggest meeting locations and to offer meeting space for the group (if convenient to the agency and other RAP members.)

· Use Doodle.com as a tool to allow RAP members to indicate their availability to attend meetings.  This increases the number of attendees at meetings and provides a record of who indicates they will be attending a meeting.

· If using a digital audio recorder, or similar recorder, make sure the display indicates that the internal microphone is turned on.  (INT MIC)  When the recorder is used for Board meetings external microphones are frequently used when recording meetings and the internal microphone is turned off.  

· When audio recording the meeting, stop the recording when you take a break vs. pausing the recording.  If you simply pause the recording you will end up with a very long recording and it is easier to review and find a specific discussion when you have a shorter recording.  The note takers should periodically indicate the time of the recording on the handwritten notes to assist with reviewing the recording at a later date.

· Remind RAP members that meeting notes are general summaries of the activities and discussions of the meetings.  Meeting notes are not transcripts of meetings.

Attachment 1-Boilerplate Regulation Development Plan

Standard and Fast- Track Process

MEMORANDUM
TO:

Chief Deputy or Deputy Director for Program Development 

THROUGH:
Division Director or Regional Director

THROUGH:
Director of Regulatory Affairs

FROM:
Regulation writer, Office of Regulatory Affairs

DATE:

SUBJECT:
Regulatory Development Plan for (enter current title and regulatory citation (X VAC XX-XXX) or for new regulation list the subject of the new regulation______________

Purpose and need: ( 1 or 2 sentences on the purpose and need of the regulatory action..  Additional details will be included in the Town Hall document) 

Regulatory Process Being used:  (Standard, or Fast-Track)

Will a Regulatory Advisory Panel (RAP) be used:   yes or no (if no, explain why not using)

Facilitator for RAP -  (regulation writer, regulation development staff, agency neutral, outside facilitator)  If agency neutral is needed to facilitate the meetings, list 2 candidates for facilitators.  If outside facilitator is needed identify the funding source to be used.

Types of Expertise and Interests needed as members of RAP:

Staff Participation - Will DEQ staff participate, what groups will be represented (compliance /permitting/ enforcement?)

How Many RAP Meetings will be held:

Deadline for Development of Proposal – Provide how many months will be required to develop a proposal (If a waiver from the Executive Order 14 (2010) 180 day deadline will be needed, this here)

Deadline for Development of Draft Final – Provide how many months needed to develop final regulation (If a waiver from the Executive Order 14 (2010) 180 day deadline will be needed, this here.  If there is a federal or state deadline for a regulation to be final, indicate that here.)

Guidance Development Plan – Please attach the guidance development plan to this memo

Town Hall Background document TH-01 attached

Chief Deputy or Deputy Director for Program Development - 

Approved: 
___________________Disapproved:______________

Once approved or disapproved, please send this package to the Director of Regulatory Affairs

Emergency Regulation process
MEMORANDUM
TO:

Chief Deputy or Deputy Director for Program Development

THROUGH:
Division Director or Regional Director

THROUGH:
Director of Regulatory Affairs

FROM:
Regulation writer, Office of Regulatory Affairs

DATE:

SUBJECT:
Regulatory Development Plan for _(enter current title and regulatory citation (X VAC XX-XXX) or for new regulation list the subject of the new regulation______________

Purpose and need: ( 1 or 2 sentences on the purpose and need of the regulatory action.  Additional details will be included in the Town Hall document)

Regulatory Process Being used:  Emergency
Will a Regulatory Advisory Panel (RAP) be used:   yes or no (if no, explain why not using)

Facilitator for RAP -  (regulation writer, regulation development staff, agency neutral, outside facilitator)  If agency neutral is needed to facilitate the meetings, list 2 candidates for facilitators. If outside facilitator is needed identify the funding source to be used.

Types of Expertise and Interests needed as members of RAP:

Staff Participation- will DEQ staff participate, what groups will be represented (compliance /permitting/ enforcement?)

How Many RAP Meetings will be held:

Deadline for Development of Proposal – Provide how many months will be required to develop a proposal (If a waiver from Executive Order 14 (2010) deadlines is needed- state this here)

Deadline for Development of Draft Final – Provide how many months will be required to develop a proposal (If a waiver from Executive Order 14 (2010) deadlines is needed- state this here)

Guidance Development Plan – please attach the guidance development plan to this memo 

Regulatory Process for Replacement Regulations: Standard
Will a Regulatory Advisory Panel (RAP) be used:   yes or no (if no, explain why not using)

Facilitator for RAP -  (regulation writer, regulation development staff, agency neutral, outside facilitator)  If agency neutral is needed to facilitate the meetings, list 2 candidates for facilitators

Types of Expertise and Interests needed as members of RAP:

Staff Participation will DEQ staff participate, what groups will be represented (compliance /permitting/ enforcement?)

How Many RAP Meetings will be held:

Deadline for Development of Proposal – Provide how many months will be required to develop a proposal (If a waiver from the Executive Order 14 (2010) 180 day deadline will be needed, this here)

Deadline for Development of Draft Final – Provide how many months will be required to develop a proposal (If a waiver from Executive Order 14 (2010) 180 day deadline will be needed, this here.  If there is a federal or state deadline for a regulation to be final, indicate that here.)

Guidance Development Plan – please attach the guidance development plan to this memo

Town Hall background document TH-05 attached

Chief Deputy or Deputy Director for Program Development - 

Approved: 
_______________________

Disapproved:  ___________________________ 

Once approved or disapproved, please send this package to the Director of Regulatory Affairs

Attachment 2- List of DEQ staff that have received Facilitation Training
Finding the right facilitator can make the process of using advisory panels go more smoothly.  A facilitator can focus the discussions on the issues and help advisory groups be more productive during meetings.  Over the years, the Department has provided training to staff on facilitation skills.  Some staff have had the opportunity to develop these skills more than others, are comfortable facilitating groups, and have been able to make the meetings very productive.  A list of persons that have received facilitation training is attached to this document.  When reviewing the list, think about the timing of the meetings, the location of the meetings, the subject matter, the likely meeting attendees, and the personalities of the persons listed if you know them.  This will help you in your search for a facilitator.  There are potentially other staff members not listed as having received facilitation training that may be good people to consider as well.  Many managers have developed facilitation skills throughout their career and should be considered as well.  

Cynthia Akers

Marilynn Alfaro

Sarah Baker

Yen Bao

Sheila Barnett

Kirk Batsel

Crystal Bazyk

Leslie Beckwith

Christopher Bednar

Cindy Berndt

Susan Blalock

David Borton

Betsy Bowles

Stephanie Bowman

John Brandt

Troy Breathwaite

Christine Breth

Jerome Brooks

Aimee Budd

Rachel Bullene

Virginia Butler

Anthony Cario

Corwin Chamberlain

Stephen Cioccia

Mari Conaway

Richard Criqui

Francis Daniel

Shawn Davis

David Davis

Jeffrey Deibler

Thomas Derting

Yogesh Doshi

Bobby Doss

Allison Dunaway

Phani Eturu

Chris Evans

Heather Evans

Roger Everton

George Feagins

Angela Fletcher

Timothy Fletcher

Teresa Frazier

Daniel Gaidos

Henry Ghittino

Baxter Gilley

Darryl Glover

Gary Graham

Daniel Gwinner

Karen Haley-Wingate

Linda Hall

Deborah Hawkins

Thomas Henderson

Michelle Henicheck

Jamilah Jennings

Cindy Johnson

Sheryl Kattan

Willard Keene

Virginia Kelly

Lisa Kelly

John Kennedy

Julia King Collins

Scott Kudlas

Linda Lightfoot

Lowell Lillard

Russell Lott

Frank Lupini

Thomas Madigan

Daniel Manweiler

Mary Massie

Russell Mcavoy

James Mcconathy

Laura Mckay

Jeffrey Mcknight

Debra Miller

Shirley Monroe-Lewis

Leann Moran

Denise Mosca

Angela Neilan

Allen Newman

Craig Nicol

Maria Nold

William Norris

Jennifer Palmore

Bert Parolari

Kathryn Perszyk

Kenneth Pinzel

Stephen Pollock

Melissa Porterfield

Patti Procise

Jeanne Puricelli

Andrea Putscher

John Reinhardt

Da Ren

Leslie Romanchik

Thomas Rosenhammer

Valerie Rourke

David Ruble

Mark Sauer

Michael Sexton

Julie Shelton

Clinton Shettle

Richard Shortridge

Tara Sieber

Lisa Silvia

Graham Simmerman

Karen Sismour

Eugene Siudyla

Dallas Sizemore

Wade Smith

William Spencer

Matthew Stepien

Clarinda Stevens

Edward Stuart

Linda Stull

James Stump

Bettina Sullivan

Larry Syverson

Sanjay Thirunagari

Bryant Thomas

Tamera Thompson

Christopher Tompkins

Debra Trent

Joseph Trocchio

Charles Turner

Hassan Vakili

Rebecca Vice

Patty Walsh

Amy Webster

Shawn Weimer

Heather Weimer

Brenda Winn

Virginia Witmer

Christina Wood

Melinda Woodruff

Jane Workman

Nicole Wright

Fuxing Zhou

Attachment 3- Regulatory Guidance Development
DEPARTMENT OF ENVIRONMENTAL QUALITY

AGENCY POLICY STATEMENT NO. 1-2006

SUBJECT:  
REGULATORY GUIDANCE DEVELOPMENT 

REFERENCE:
§2.2-4001 of the Code of Virginia

EFFECTIVE:
April 11, 2006

Summary:

This guidance was developed to address the first action plan in DEQ’s Strategic Priorities, 2010, which is to issue regulations and implementation guidance at the same time.  In addition, the Permit Efficiency Study recommended improvements to the format and utility of agency program guidance.

These steps have been developed to ensure the successful implementation of each regulation.  Prior to initiating a regulatory action, the agency will consider guidance.  If circumstances do not allow the guidance (or a plan for guidance) to be developed by the time the regulation is effective, the agency staff will at least be aware of the regulatory action and that guidance will soon follow.

Electronic Copy:

An electronic copy of this guidance is available on DEQ’s website at http://www.deq.virginia.gov/ 
Contact Information:

Please contact Karen Sismour at (804) 698-4421 or kjsismour@deq.virginia.gov with any questions regarding the application of this guidance.

Regulatory Guidance Development
I.  Introduction:

The Department of Environmental Quality's "Strategic Priorities, 2010" identifies the long-term goals of the agency.  One of these goals is to improve program capabilities by developing programs that are more efficient.  One of the methods identified to garner this efficiency within the agency is to "issue regulations and implementation guidance at the same time."  Also, the Permit Efficiency Study conducted in 2005 recommended improvements to the format and utility of agency program guidance.

The purpose of this document is to assist DEQ staff to:

· determine if guidance is necessary for a particular regulatory action, 

· create a guidance development plan as a regulatory action is being contemplated, including regional participation, roles and responsibilities, and timeframes, and 

· standardize the manner and format in which guidance is prepared.  

By using this outline, guidance development will become part of the agency’s standard regulatory development process.  

II.  Background:

All media programs develop guidance for a variety of reasons.  Finding common ground regarding the rationale for developing guidance from program to program proves difficult at best.  However, universally, guidance is developed to assure that programs meet the intended goal and function in a consistent manner. Often, guidance is developed after a problem or inconsistency is identified. Guidance cannot, however, create legal obligations beyond those required by existing law or regulation.  Because guidance is required to achieve clear and consistent program objectives, guidance should be available to program staff and the regulated community before a new regulation becomes effective.  However, in some cases, where regulations have been in place for some time, guidance may still be needed when problems or inconsistencies emerge.

In order to identify potential problems that may arise when a new regulation is issued or when an existing regulation is modified, communication between the various affected program areas is essential.  If a new regulation has the potential to impact multiple program areas or if a regulation has the potential to have a significant impact on the regulated community, the regulation should be developed with the assistance of a project team that will develop any implementation guidance.

The goal is to prepare the guidance before the regulation becomes effective.  Guidance may also be needed when implementing new legislation.  The ideal timeframe during the regulatory process for guidance development varies based on the regulation that the guidance is intended to support.  The source of the new regulation (federal or state requirement) can also affect the optimum timeframe for the development of guidance, as well as the need for guidance.  The development of guidance will ultimately become an integral part of the development of regulations; however, the development of guidance must serve the timetable of the regulatory process, not vice-versa.  Regulations will be written as clearly as possible, to strive for no guidance necessary; however, since regulations need not be encumbered by overly technical details or explanations, guidance is often needed to help interpret their applicability and use.  In addition, guidance may be needed to outline and detail internal procedures that are not appropriate for inclusion in regulations.

This guidance was developed by a team of central office regulation and guidance developers and regional staff.   This issue is addressed in two earlier documents and is expanded upon here:  11/16/98 Roles of Regional and Central Office, known as the 5 C’s memo, and 7/20/00 Collaboration Process.

III.  Definitions 

"Division Director" means the director of the Air Division, Water Quality Division, Water Resources Division or Waste Division, as applicable.

“Guidance” means any document developed by a state agency or staff that provides information or guidance of general applicability to the staff or public to interpret or implement statutes or the agency’s rules or regulations (§2.2-40001 of the Code of Virginia).

“NOIRA” means the Notice of Intended Regulatory Action.  NOIRA and other stages of regulatory development are explained on the Town Hall website, Guide to Virginia’s Regulatory Process, at: http://www.townhall.state.va.us/dpbpages/apaintro.cfm
“Plan” means the guidance development plan explained in IV.B.

"Team Leader" means the individual tasked with the development of implementation guidance.  In some cases, the team leader and the regulation writer may be the same person.

"Project Team" means a workgroup of DEQ staff assigned to work with the team leader to develop implementation guidance.  The project team is made up of the individuals whose programs may be impacted by the regulation. It may also include members of the regulated community.

"Regulation Manager" means the manager overseeing the development of the regulation.

"Regulation Writer" means the individual tasked with the development of the regulation.  In some cases, the regulation writer may function as the team leader.

IV.  Procedure for Developing Guidance

A.  Prior to Regulatory Action

As staff use regulations and encounter issues and concerns, they should send their concerns to the appropriate Regulation Manager.  The Regulation Manager (or Division Director designee) will solicit input from impacted staff, prior to the NOIRA stage if possible.  Staff participation will be solicited on regulatory actions, regardless of the need for a guidance document.  The standard two-week minimum review time will be used, unless the Regulation Manager justifies and the Division Director approves a shorter timeframe.  

B.  Regulatory Action and Guidance Development Plan
Prior to initiating a regulatory action, the Regulation Manager (with assistance from other division staff) will prepare a guidance development plan (Plan) along with the NOIRA Approval Package to include the following information:

1. the content of the rulemaking (new regulation, change in law, etc)

2. the rulemaking schedule

3. the program areas potentially impacted

4. the number and types of facilities potentially impacted

5. any special issues or priorities associated with the regulation

6. whether the development of guidance is needed

7. the timeframe for guidance development

8. whether a project team is needed to develop guidance

9. a team leader and suggested team members (either individuals or position types or to be determined after plan is approved)

10. the process for training staff on the regulation and guidance

11. the timeframe to revisit the guidance (suggest 1-2 years after implementation).

Time for Plan Development: The Regulation Manager may need to work with impacted program managers on some of these items.  If time permits, the Plan will be fully developed prior to the NOIRA stage.  If the NOIRA must proceed prior to Plan development, then the Regulation Manager must justify the need and receive approval from the Division Director to proceed with the NOIRA, and the Plan can be developed during the regulatory process.  If the regulatory action does not involve a NOIRA stage, then the plan can be a simple statement of the content of the rulemaking and any other applicable items.   The key is to have the Regulation Manager consider each item above before the regulatory action is started.

Time for Guidance Development:  While setting the timeframe for guidance development, keep in mind the goal is to issue regulations and guidance at the same time.  In some instances, the appropriate time to review the regulatory changes and develop guidance will be after a proposed regulatory change has been published for comment.   In some circumstances, it may be best to begin the guidance development one month prior to the final regulation going to the Board.   If the regulation is expected to be controversial, then the Plan can explain the circumstances, and state that the guidance will be developed as soon as possible following final Board Action (within 6 months).  Note that guidance cannot be finalized until after the Board has taken final action on a regulation as there may be changes to procedures as a result of public comment or Board action.  The goal remains to provide staff with the proper tools to implement the regulation when the regulation is effective.

The Regulation Manager will submit the Plan to the Division Director.  The Division Director will notify the Executive Management Team of the regulatory action and solicit input on the Plan, including any management or policy issues associated with the guidance or regulation and project team interest.  Then the Division Director will revise the Plan as necessary and approve it.  

C.  Assembling a Project Team

Suggested steps for assembling a project team are provided below:

1. The Regulation Manager (or Division Director designee) is responsible for assembling the project team.

2. The Team Leader will solicit project team participants from the regulation writers, guidance developers, and program areas impacted (permit writers, inspectors, etc.).  The Regulation Writer should be on the project team.  Close coordination and communication between the Team Leader and Regulation Writer will be maintained throughout the guidance development process.

3. Regional participation in the development of guidance is essential if the regulation is to be implemented at the regional level.

4. If the participatory approach is used in the regulatory development process, the Team Leader, along with other project team members, may participate in the regulation development.  The Team Leader and/or other team members should be on the Technical Advisory Committee (TAC).

5. The Division Director will notify the Project Team members and their supervisors as to their membership on the project team.

D.  Developing Guidance

Recommended items to consider in the development of guidance include:

1. The Project Team will determine the type of guidance that is needed to implement the regulation.  Guidance may include checklists, submission instructions, boilerplates, frequently asked questions, etc.

2. The guidance should provide a synopsis and chronology of any existing guidance on this regulation or specific subject area and the intent of the updates provided herein.
3. The Project Team will coordinate with EPA and other agencies, as appropriate.  The team will consider the guidance needs of DEQ staff, the regulated community, and citizens.  The team may post draft versions on the web for regulated community and citizen input.

4. The Team Leader will continue to serve as the point of contact for the Project Team and will coordinate the development of guidance by holding meetings and monitoring the progress. The Team Leader will also ensure that comments are solicited from applicable program areas as well as all impacted program managers and staff.   The standard two-week minimum review time will be used, unless the Team Leader justifies and the Division Director approves a shorter timeframe.  

5. The program managers will be responsible for obtaining staff input regarding the documents and will coordinate responses to the Team Leader as applicable.

6. The Team Leader will advise the Regulation Manager/Division Director of any conflicts or project team performance issues.  The Regulation Manager/Division Director will resolve any disputes brought forward during the development of the guidance.

7. The Project Team will prepare a response to comments with the rationale for the approach chosen to ensure staff comments are addressed.

8. After the guidance document is completed, it will be forwarded to the Division Director for approval.  Final guidance will be posted on the web.

9. A trial period may be appropriate to field test guidance or it may be appropriate to have a few program staff conduct pilot application of the guidance to specific situations to identify whether or not it is appropriate and effective for meeting program goals.

10. New guidance should be revisited 1-2 years after issuance.  Each guidance should routinely be reviewed every 5 years for effectiveness, the need for revision, and/or the removal of any outdated guidance by the unit that developed the guidance.

V.  Guidance Template - The recommended format for guidance development. 

COMMONWEALTH OF VIRGINIA
Department of Environmental Quality
______________________________________________________________________________

Subject:
[Air, Water Quality, Water Resources, Waste] Guidance Memo No. ##


TITLE OF GUIDANCE

To:

[Regional Program Managers, Office Directors, Program Staff, etc]

From:

[Division Director]



[Air, Water, Waste] Division Director 

Date:

date

Copies:

[Regional Directors, Deputy Regional Directors, etc.]

Summary:

Give an executive summary of the guidance, including the purpose and the statutory or regulatory provisions that are being interpreted.  The goal is to keep this cover memo to one page.

Electronic Copy:  An electronic copy of this guidance is available on DEQ’s website at http://www.deq.virginia.gov/ _____.  

Contact Information:  Please contact [DEQ staff  at (804) 698-xxxx or xxxxx@deq.virginia.gov with any questions regarding the application of this guidance. 

Disclaimer:  [include as appropriate, usually for external guidance]

This document is provided as guidance and, as such, sets forth standard operating procedures for the agency.  However, it does not mandate any particular method nor does it prohibit any alternative method.  If alternative proposals are made, such proposals should be reviewed and accepted or denied based on their technical adequacy and compliance with appropriate laws and regulations.

TITLE OF GUIDANCE

1. Introduction – State why the guidance is needed.

2. Background - Provide a complete description of the situation that the guidance is intended to address.  Provide concrete information, and cite examples of areas that have been problems in the past or what situations exist that require clarification to be provided.  Please do not include the names of specific facilities or owners in guidance.

3. Authority - Cite the basis in law and regulation for the guidance and/or the law or regulation that is being interpreted.  This may not be necessary for some internal procedures.


4. Definitions  - Provide a list of definitions that will be used and the source of the definition.  Cite the law or regulation on which the definition is based, or the rationale for the definition provided.


5. Guidance - The guidance should provide specific information on how the agency interprets or applies certain provisions and/or specific examples of what people can do to meet our regulatory expectations.  Remember that guidance cannot be used to impose new obligations or requirements on regulated facilities, but is used to assist in interpreting or applying existing provisions.  Clearly lay out roles and responsibilities of DEQ staff, any timeframes involved, and any expectations.


6. Additional Information as attachments or web links.

Attachment 4 -Form TH-01
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          townhall.virginia.gov
Notice of Intended Regulatory Action (NOIRA)

Agency Background Document

	Agency name
	

	Virginia Administrative Code (VAC) citation 
	 ____ VAC___-____

(If more than one chapter is affected by action, please indicate a primary action chapter number and secondary action chapter numbers)

	Regulation title
	

	Action title
	Please summarize (in less than 20 words) what this regulatory action is expected to change about a regulation.  

Be as specific and as descriptive as possible. 

If this is a brand new regulation, please so indicate.  

Examples of less effective titles:  “Amendment” “Name of Regulation” “General revisions” “Proposed regulation” 



	Date this document prepared
	


This information is required for executive branch review and the Virginia Registrar of Regulations, pursuant to the Virginia Administrative Process Act (APA), Executive Orders 58 (1999) and 14 (2010), and the Virginia Register Form, Style, and Procedure Manual.
Purpose

Please describe the subject matter and intent of the planned regulatory action.  Also include a brief explanation of the need for and the goals of the new or amended regulation.
Enter statement here

Legal basis 

Please identify the state and/or federal legal authority to promulgate this proposed regulation, including  (1) the most relevant law and/or regulation, including Code of Virginia citation and General Assembly chapter number(s), if applicable, and (2) promulgating entity, i.e., agency, board, or person.  Describe the legal authority and the extent to which the authority is mandatory or discretionary.  

Enter statement here 

Need 
Please detail the specific reasons why the agency has determined that the proposed regulatory action is essential to protect the health, safety, or welfare of citizens.  In addition, delineate any potential issues that may need to be addressed as the regulation is developed.
Enter statement here 

Substance 
Please detail any changes that will be proposed.  For new regulations, include a summary of the proposed regulatory action.  Where provisions of an existing regulation are being amended, explain how the existing regulation will be changed.  
Enter statement here 

Alternatives

Please describe all viable alternatives to the proposed regulatory action that have been or will be considered to meet the essential purpose of the action.  Also, please describe the process by which the agency has considered or will consider other alternatives for achieving the need in the most cost-effective manner.

Enter statement here 

Public participation

Please indicate the agency is seeking comments on the intended regulatory action, to include ideas to assist the agency in the development of the proposal and the costs and benefits of the alternatives stated in this notice or other alternatives.  Also, indicate whether a public hearing is to be held to receive comments on this notice. 
The agency is seeking comments on the intended regulatory action, including but not limited to 1) ideas to assist in the development of a proposal, 2) the costs and benefits of the alternatives stated in this background document or other alternatives, 3) potential impacts of the regulation and 4) impacts of the regulation on farm and forest land preservation.  The agency is also seeking information on impacts on small businesses as defined in § 2.2-4007.1 of the Code of Virginia.  Information may include 1) projected reporting, recordkeeping and other administrative costs, 2) probable effect of the regulation on affected small businesses, and 3) description of less intrusive or costly alternative methods of achieving the purpose of the regulation.  

[Insert if a periodic review is to be performed in combination with this NOIRA:  In addition, the Board is seeking information on (1) the continued need for the regulation; (2) the complexity of the regulation; (3) the extent to the which the regulation overlaps, duplicates, or conflicts with federal or state law or regulation; and (4) the length of time since the regulation has been evaluated or the degree to which technology, economic conditions, or other factors have changed in the area affected by the regulation.]
Anyone wishing to submit written comments may do so [if holding a public meeting insert: at the public meeting or] by mail, email or fax to [insert staff contact persons name, mailing address, phone number, fax number and email address].  Comments may also be submitted through the Public Forum feature of the Virginia Regulatory Town Hall web site at:  www.townhall.virginia.gov.   Written comments must include the name and address of the commenter.  In order to be considered comments must be received by 5:00 p.m. on the last day of the public comment period.

[IF A NOIRA PUBLIC MEETING IS PLANNED, INSERT:
A NOIRA public meeting will be held and notice of the meeting may be found on the Virginia Regulatory Town Hall website (www.townhall.virginia.gov).  Both oral and written comments may be submitted at that time.]

Public Hearing at Proposed Stage

[If the agency is not required to hold a public hearing, insert:  A public hearing will not be held after publication of the proposed stage of the regulatory action unless requests for a public hearing are received during the NOIRA public comment period from at least 25 persons.

OR

If the agency intends to hold a public hearing:  A public hearing will be held after publication of the proposed stage of the regulatory action.]
[For a full process regulation use the following Regulatory Panel language:
Regulatory Panel

Please indicate, to the extent known, if advisers (e.g., regulatory advisory panel or negotiated rulemaking panel) will be involved in the development of the proposed regulation. Indicate that 1) the agency is not using a panel in the development of the proposal; 2) the agency is using a panel in the development of the proposal; or 3) the agency is inviting comment on whether to use a panel to assist the agency in the development of a proposal.
The Board [insert either: does not intend to establish a panel to assist in the development of the proposal.  However, in response to requests received during the NOIRA public comment period the Board will consider establishing a panel.  Persons requesting the agency use a panel and interested in assisting in the development of a proposal should notify the department contact person by the end of the comment period and provide their name, address, phone number, email address and their organization (if any).  Notification of the composition of the panel will be sent to all applicants   
or insert: is using a panel to develop a proposal.  Persons interested in assisting in the development of a proposal should notify the department contact person by the end of the comment period and provide their name, address, phone number, email address and the organization you represent (if any).  The primary function of the panel is to develop recommended regulation amendments for Department consideration through the collaborative approach of regulatory negotiation and consensus.  Multi-applications from a single company, organization, group or other entity count as one for purposes of making the decision specified in the preceding sentence.  Notification of the composition of the panel will be sent to all applicants]. 
For a general permit delete the Regulatory Panel section and use the following Technical Advisory Committee Section:  
Technical Advisory Committee

A technical advisory committee will be involved in the development of the proposed regulation.

The Board is using a technical advisory committee to develop a proposal.  Persons interested in assisting in the development of a proposal should notify the department contact person by the end of the comment period and provide their name, address, phone number, email address and the organization you represent (if any).  Any persons who want to be on the advisory committee are encouraged to attend the public meeting mentioned above.  The primary function of the advisory committee is to develop recommended regulation amendments for Department consideration through the collaborative approach of regulatory negotiation and consensus.  Multi-applications from a single company, organization, group or other entity count as one for purposes of making the decision specified in the preceding sentence.  Notification of the composition of the advisory committee will be sent to all applicants.]
Family impact
Assess the potential impact of the proposed regulatory action on the institution of the family and family stability including to what extent the regulatory action will: 1) strengthen or erode the authority and rights of parents in the education, nurturing, and supervision of their children; 2) encourage or discourage economic self-sufficiency, self-pride, and the assumption of responsibility for oneself, one’s spouse, and one’s children and/or elderly parents; 3) strengthen or erode the marital commitment; and 4) increase or decrease disposable family income.
Enter statement here 

Periodic review – Public comment

If this NOIRA is not the result of a periodic review of the regulation, please delete this entire section.  

If this NOIRA is the result of a periodic review, please (1) summarize all comments received during the public comment period following the publication of the Notice of Periodic Review, and (2) indicate whether the regulation meets the criteria set out in Executive Order 14 (2010), e.g., is necessary for the protection of public health, safety, and welfare, and is clearly written and easily understandable.  
	Commenter 
	Comment 
	Agency response

	
	
	


Enter statement here 

Periodic review - Discussion
If this NOIRA is not the result of a periodic review of the regulation, please delete this entire section.  

If this NOIRA is the result of a periodic review or if the periodic review is to be performed in combination with the NOIRA, please include a discussion of the agency’s consideration of: (1) the continued need for the rule; (2) the complexity of the regulation; (3) the extent to the which the regulation overlaps, duplicates, or conflicts with federal or state law or regulation; and (4) the length of time since the regulation has been evaluated or the degree to which technology, economic conditions, or other factors have changed in the area affected by the regulation.  Also, include a discussion of the agency’s determination whether the regulation should be amended or repealed, consistent with the stated objectives of applicable law, to minimize the economic impact of regulations on small businesses.  
Enter statement here 

Attachment 5 - Guidelines for Public Comment Periods

The length of the comment period is dependent upon the type of regulatory action that is occurring.  The table below illustrates the minimum number of days for the comment period.

Public Comment Periods

	Regulatory stage or process
	Length of public comment period

	Periodic Review
	21 days minimum

	Notice of Intended Regulatory Action
	30 days

	Proposed Regulation
	60 days

	Final Regulation
	30 days

	Emergency Regulation
	May be effective upon filing

	Fast-Track
	30 days, becomes effective 15 days after close of comment period


Steps for identifying the comment period

First determine the Virginia. Register publication date to determine the start and end dates for the comment period.  http://legis.state.va.us/codecomm/register/PUBDATES.HTM   Publication deadlines are by noon on Wednesdays unless otherwise noted.  Information should be submitted to the Agency Regulatory Coordinator in advance of the deadline to ensure publication occurs in the Virginia Register.  The public comment period begins on the day the notice is published in the Virginia Register, which is normally a Monday.  When counting the length of the public comment period, do not count the day the notice is published in the Virginia Register.  Begin counting on the day following the publication date.  For example, if the Virginia Register is published on May 1st, begin counting the days of the comment period on May 2nd.  (day 1 is May 2nd). When determining the length of the comment period count all calendar days, not working days.  If the close of the comment period would potentially fall on a day state offices are not open, then extend the comment period to a day state offices are open.  If a public meeting or hearing is required, then schedule them near the end of the comment period, typically during the last week of the comment period.  Public meetings and hearings can be held on the last day of the comment period. 

Meeting locations-

Meetings can be held in a variety of locations.  First preference should be given to facilities that are available for use by the agency for free.  This includes DEQ offices, meeting rooms at other state agencies, public libraries, and local government meeting rooms.  All locations need to be accessible to the public.  The community to be impacted by the regulation should also be considered.  For example, if a regulation specifically impacts activities on the Eastern Shore, efforts should be made to hold meetings in the vicinity of the residences and industry being regulated.  In some cases, multiple meetings may need to be held in different geographic areas of the state to address this issue.

Meeting times-

The level of public interest in the regulation should be considered when scheduling public meetings and hearings on regulations.  For those regulations where there has been significant interest from citizens, efforts should be taken to schedule meetings in the evening to allow citizens to participate.  

Attachment 6- Public Notice Template for Environmental Regulation

Notice of intended action: The {Waste Management Board}{State Water Control Board}{Air Pollution Control Board} intends to consider drafting a proposal for the {adoption}{amendment}{repeal} of a regulation on {Choose subject matter: solid, hazardous, medical, etc. waste; air quality; water supply; water quality; wetlands}. A regulation is a general rule governing people's rights or conduct that is upheld by a state agency.

Regulation name: NAME
Purpose of notice: The board is seeking comments through the Department of Environmental Quality on the intended regulatory action, including but not limited to 1) ideas to assist the board in the development of a proposal 2) the costs and benefits of the alternatives stated in the agency background document or other alternatives and 3) effects of the regulation on farm or forest land preservation. The board is also seeking information on impacts on small businesses. 
Public comment period: MONTH DAY, YEAR to MONTH DAY, YEAR
{Public meeting: 

BUILDING, MEETING ROOM in CITY on MONTH DAY, YEAR at TIME {a.m.}{p.m.}  Unlike a public hearing, which is intended only to received testimony, this meeting is being held to discuss and exchange ideas and information relative to the development of a proposal.}

Public comment stage:  Notice of Intended Regulatory Action

Subject matter and intent of proposal: {Please briefly summarize the proposed new regulation, proposed amendments to the existing regulation or the regulation proposed to be repealed, and the intent of the planned regulatory action.}

Advisory panel: 

 [For a full process regulation use the following Regulatory Panel language:

The Board [insert either: does not intend to establish a panel to assist in the development of the proposal.  However, in response to requests received during the NOIRA public comment period the Board will consider establishing a panel.  Persons requesting the agency use a panel and interested in assisting in the development of a proposal should notify the department contact person by the end of the comment period and provide their name, address, phone number, email address and their organization (if any).  Multi-applications from a single company, organization, group or other entity count as one for purposes of making the decision specified in the preceding sentence.  Notification of the composition of the panel will be sent to all applicants.   

or insert: is using a panel to develop a proposal.  The primary function of a panel is to develop recommended regulation amendments for Department consideration through the collaborative approach of regulatory negotiation and consensus.  Persons interested in assisting in the development of a proposal should notify the department contact person by the end of the comment period and provide their name, address, phone number, email address and their organization  (if any).    Multi-applications from a single company, organization, group or other entity count as one for purposes of making the decision specified in the preceding sentence.  Notification of the composition of the panel will be sent to all applicants]. 

For a general permit delete the Regulatory Panel section and use the following Technical Advisory Committee Section:  
The Board is using a technical advisory committee to develop a proposal.  Persons interested in assisting in the development of a proposal should notify the department contact person by the end of the comment period and provide their name, address, phone number, email address and the organization they represent (if any).  Any persons who want to be on the advisory committee are encouraged to attend the public meeting mentioned above.  The primary function of the advisory committee is to develop recommended regulation amendments for Department consideration through the collaborative approach of regulatory negotiation and consensus.  Multi-applications from a single company, organization, group or other entity count as one for purposes of making the decision specified in the preceding sentence.  Notification of the composition of the advisory committee will be sent to all applicants.]

How to comment: DEQ accepts written comments by email, fax and postal mail. All written comments must include the full name, address and telephone number of the person commenting and be received by DEQ by 5 p.m. on the last day of the comment period. {Both oral and written comments are accepted at the public meeting.} All testimony, exhibits and documents received are part of the public record. 

How a decision is made: After comments have been considered, the board will decide whether to take action on a proposal. If the board decides to consider the regulation, there will be another public comment opportunity, including a public hearing. After these comments have been considered, the board will make the final decision. 

To review regulation documents: The agency background document (including purpose, statutory authority, need, substance of planned regulatory changes, alternatives and the family impact statement) is available on the Town Hall web site at www.townhall.virginia.gov and by contacting the DEQ representative named below. {There are no regulation amendments available for public comment at this time.} {The public may review the documents at the following location: INSERT LOCATION.}
Contact for public comments, document requests and additional information: 

NAME; NAME OFFICE, STREET, CITY, VA ZIP CODE
Phone: PHONE NUMBER     Email: EMAIL ADDRESS      Fax: FAX NUMBER
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Emergency Regulation and 

Notice of Intended Regulatory Action (NOIRA) 

Agency Background Document

	Agency name
	

	Virginia Administrative Code (VAC) citation 
	     VAC     -   
(If more than one chapter is affected by action, please indicate a primary action chapter number and secondary action chapter numbers)

	Regulation title
	

	Action title
	Please summarize (in less than 20 words) what this regulatory action is expected to change about a regulation.  

Be as specific and as descriptive as possible. 

If this is a brand new regulation, please so indicate.  

Examples of less effective titles:  “Amendment” “Name of Regulation” “General revisions” “Proposed regulation” 


	Date this document prepared
	


This form is used when an agency wishes to promulgate an emergency regulation (to be effective for up to one year), as well as publish a Notice of Intended Regulatory Action (NOIRA) to begin the process of promulgating a permanent replacement regulation.  

This information is required for executive branch review and the Virginia Registrar of Regulations, pursuant to the Virginia Administrative Process Act (APA), Executive Orders 14 (2010) and 58 (1999), and the Virginia Register Form, Style, and Procedure Manual.

Preamble

The APA (Code of Virginia § 2.2-4011) states that (i) regulations that an agency finds are necessitated by an emergency situation may be adopted by an agency upon consultation with the Attorney General, which approval shall be granted only after the agency has submitted a request stating in writing the nature of the emergency, and the necessity for such action shall be at the sole discretion of the Governor and (ii) agencies may also adopt emergency regulations in situations in which Virginia statutory law or the appropriation act or federal law or federal regulation requires that a regulation be effective in 280 days or less from its enactment, and the regulation is not exempt under the provisions of subdivision A 4 of § 2.2-4006.
1) Please explain why this is an “emergency situation” as described above. 

2) Summarize the key provisions of the new regulation or substantive changes to an existing regulation.  

Enter statement here

Legal basis 

Other than the emergency authority described above, please identify the state and/or federal legal authority to promulgate this proposed regulation, including: 1) the most relevant law and/or regulation, including Code of Virginia citation and General Assembly chapter number(s), if applicable, and 2) promulgating entity, i.e., agency, board, or person.  Describe the legal authority and the extent to which the authority is mandatory or discretionary. Please include a citation to the emergency language.  
Enter statement here 

Purpose

Please describe the subject matter and intent of the planned regulatory action.  Also include a brief explanation of the need for and the goals of the new or amended regulation.
Enter statement here

Need 

Please detail the specific reasons why the agency has determined that the proposed regulatory action is essential to protect the health, safety, or welfare of citizens.  In addition, delineate any potential issues that may need to be addressed as the regulation is developed.
Enter statement here 

Substance

Please detail any changes that will be proposed.  Please outline new substantive provisions, all substantive changes to existing sections, or both where appropriate.  

For changes to existing regulations, use this chart:  

	Current section number
	Proposed new section number, if applicable
	Current requirement
	Proposed change and rationale

	
	
	
	


Alternatives

Please describe all viable alternatives to the proposed regulatory action that have been or will be considered to meet the essential purpose of the action.  Also describe the process by which the agency has considered or will consider, other alternatives for achieving the need in the most cost-effective manner.

Enter statement here

Public participation

Please indicate the agency is seeking comments on the intended regulatory action, to include ideas to assist the agency in the development of the proposal and the costs and benefits of the alternatives stated in this notice or other alternatives.  Also, indicate whether a public hearing is to be held to receive comments on this notice. 
The agency is seeking comments on the intended regulatory action, including but not limited to 1) ideas to assist in the development of a proposal, 2) the costs and benefits of the alternatives stated in this background document or other alternatives, 3) potential impacts of the regulation and 4) impacts of the regulation on farm and forest land preservation.  The agency is also seeking information on impacts on small businesses as defined in § 2.2-4007.1 of the Code of Virginia.  Information may include 1) projected reporting, recordkeeping and other administrative costs, 2) probable effect of the regulation on affected small businesses, and 3) description of less intrusive or costly alternative methods of achieving the purpose of the regulation.  

[Insert if a periodic review is to be performed in combination with this NOIRA:  In addition, the Board is seeking information on (1) the continued need for the regulation; (2) the complexity of the regulation; (3) the extent to the which the regulation overlaps, duplicates, or conflicts with federal or state law or regulation; and (4) the length of time since the regulation has been evaluated or the degree to which technology, economic conditions, or other factors have changed in the area affected by the regulation.]

Anyone wishing to submit written comments may do so [if holding a public meeting insert: at the public meeting or] by mail, email or fax to [insert staff contact persons name, mailing address, phone number, fax number and email address].  Comments may also be submitted through the Public Forum feature of the Virginia Regulatory Town Hall web site at:  www.townhall.virginia.gov.   Written comments must include the name and address of the commenter.  In order to be considered comments must be received by DEQ by the close of the public comment period.

[IF A NOIRA PUBLIC MEETING IS PLANNED, INSERT:

A NOIRA public meeting will be held and notice of the meeting may be found on the Virginia Regulatory Town Hall website (www.townhall.virginia.gov).  Both oral and written comments may be submitted at that time.]

Public Hearing at Proposed Stage

[If the agency is not required to hold a public hearing, insert:  A public hearing will not be held after publication of the proposed stage of the regulatory action unless requests for a public hearing are received during the NOIRA public comment period from at least 25 persons.
OR

If the agency intends to hold a public hearing:  A public hearing will be held after publication of the proposed stage of the regulatory action.]

Regulatory Panel

Please indicate, to the extent known, if advisers (e.g., regulatory advisory panel or negotiated rulemaking panel) will be involved in the development of the proposed regulation. Indicate that 1) the agency is not using a panel in the development of the proposal; 2) the agency is using a panel in the development of the proposal; or 3) the agency is inviting comment on whether to use a panel to assist the agency in the development of a proposal.
The Board [insert either: does not intend to establish a panel to assist in the development of the proposal. However, in response to requests received during the NOIRA public comment period the Board will consider establishing a panel.  Persons requesting the agency use a panel and interested in assisting in the development of a proposal should notify the department contact person by the end of the comment period and provide their name, address, phone number, email address and their organization (if any).  Notification of the composition of the panel committee will be sent to all applicants   

or insert: is using a panel to develop a proposal.  Persons interested in assisting in the development of a proposal should notify the department contact person by the end of the comment period and provide their name, address, phone number, email address and the organization you represent (if any).  The primary function of the panel is to develop recommended regulation amendments for Department consideration through the collaborative approach of regulatory negotiation and consensus.  Multi-applications from a single company, organization, group or other entity count as one for purposes of making the decision specified in the preceding sentence.  Notification of the composition of the panel will be sent to all applicants]. 

Family impact
Assess the potential impact of the proposed regulatory action on the institution of the family and family stability including to what extent the regulatory action will: 1) strengthen or erode the authority and rights of parents in the education, nurturing, and supervision of their children; 2) encourage or discourage economic self-sufficiency, self-pride, and the assumption of responsibility for oneself, one’s spouse, and one’s children and/or elderly parents; 3) strengthen or erode the marital commitment; and 4) increase or decrease disposable family income. 

Enter statement here 
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Request to Extend Life of Emergency Regulation 

up to Six Months 

According to § 2.2-4011.D of the Code of Virginia (effective 7/1/07):   In the event that an agency concludes that despite its best efforts, a replacement regulation [for an emergency regulation] cannot be adopted before expiration of the 12-month period…, it may seek the prior written approval of the Governor to extend the duration of the emergency regulation for a period of not more than six additional months. 

Any such request must be submitted to the Governor at least 30 days prior to the scheduled expiration of the emergency regulation and shall include a description of the agency's efforts to adopt a replacement regulation together with the reasons that a replacement regulation cannot be adopted before the expiration of the emergency regulation. Upon approval of the Governor, the duration of the emergency regulation shall be extended for a period of no more than six months. Such approval shall be in the sole discretion of the Governor and shall not be subject to judicial review. Agencies shall notify the Registrar of Regulations of the new expiration date of the emergency regulation as soon as practicable.
	Agency name
	

	Regulation Title/ VAC Citation 
	

	Action title
	

	Stage
	Emergency 

	Town Hall action/stage # 
	

	Date emergency reg expires
	

	Requested new expiration date   
	


Rationale  

Please describe the agency’s best efforts to promulgate a permanent regulation before the expiration of the emergency regulation and provide the reason(s) why the effective period of this emergency regulation should be extended up to 18 months.  
Enter statement here






Submitted by 

Name: __________________________________
Title: __________________________________

Signature: _______________________________
Date: __________________________________

Send this form directly to Kathleen Shannon in the Governor’s Policy Office and send copies of this form to  your Cabinet Secretary and Melanie West of DPB. 







Approved by 

Governor’s Office

Name: __________________________________
Title: __________________________________

Signature: _______________________________
Date: __________________________________
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Emergency Regulation

Agency Background Document

	Agency name
	

	Virginia Administrative Code (VAC) citation 
	 ____ VAC___-____

(If more than one chapter is affected by action, please indicate a primary action chapter number and secondary action chapter numbers)

	Regulation title
	

	Action title
	Briefly describe the gist of what will change  

	Date this document prepared
	


This information is required for executive branch review and the Virginia Registrar of Regulations, pursuant to the Virginia Administrative Process Act (APA), Executive Orders 14 (2010) and 58 (1999), and the Virginia Register Form, Style, and Procedure Manual.
Preamble

The APA (Code of Virginia § 2.2-4011) states that (i) regulations that an agency finds are necessitated by an emergency situation may be adopted by an agency upon consultation with the Attorney General, which approval shall be granted only after the agency has submitted a request stating in writing the nature of the emergency, and the necessity for such action shall be at the sole discretion of the Governor and (ii) agencies may also adopt emergency regulations in situations in which Virginia statutory law or the appropriation act or federal law or federal regulation requires that a regulation be effective in 280 days or less from its enactment, and the regulation is not exempt under the provisions of subdivision A 4 of § 2.2-4006.
1) Please explain why this is an “emergency situation” as described above. 

2) Summarize the key provisions of the new regulation or substantive changes to an existing regulation.  

Enter statement here

Legal basis 

Other than the emergency authority described above, please identify the state and/or federal legal authority to promulgate this proposed regulation, including: 1) the most relevant law and/or regulation, including Code of Virginia citation and General Assembly chapter number(s), if applicable, and 2) the promulgating entity, i.e., agency, board, or person.  Describe the legal authority and the extent to which the authority is mandatory or discretionary. Please include a citation to the emergeny language.  

Enter statement here

Substance 

Please detail any changes that are proposed.  Please outline new substantive provisions, all substantive changes to existing sections, or both where appropriate.  Set forth the specific reasons the agency has determined that the proposed regulatory action is essential to protect the health, safety, or welfare of Virginians.  

Use this chart:  

	Current section number
	Proposed new section number, if applicable
	Current requirement
	Proposed change and rationale

	
	
	
	


Enter any other statement here
Alternatives

Please describe all viable alternatives to the proposed regulatory action that have been considered to meet the essential purpose of the action.  

Enter statement here 

Regulatory Flexibility Analysis

Please describe the agency’s analysis of alternative regulatory methods, consistent with health, safety, environmental, and economic welfare, that will accomplish the objectives of applicable law while minimizing the adverse impact on small business.  Alternative regulatory methods include, at a minimum: 1) the establishment of less stringent compliance or reporting requirements; 2) the establishment of less stringent schedules or deadlines for compliance or reporting requirements; 3) the consolidation or simplification of compliance or reporting requirements; 4) the establishment of performance standards for small businesses to replace design or operational standards required in the proposed regulation; and 5) the exemption of small businesses from all or any part of the requirements contained in the proposed regulation.
Enter statement here

Family impact

Please assess the impact of the emergency regulatory action on the institution of the family and family stability including to what extent the regulatory action will: 1) strengthen or erode the authority and rights of parents in the education, nurturing, and supervision of their children; 2) encourage or discourage economic self-sufficiency, self-pride, and the assumption of responsibility for oneself, one’s spouse, and one’s children and/or elderly parents; 3) strengthen or erode the marital commitment; and 4) increase or decrease disposable family income.
Enter statement here 

Attachment 10- Boilerplate Memo on Advisory Committee Membership Approval
COMMONWEALTH OF VIRGINIA

DEPARTMENT OF ENVIRONMENTAL QUALITY

OFFICE OF REGULATORY AFFAIRS

Date

To: Agency Director

Through: Chief Deputy or Deputy Director for Program Development, as appropriate

Through: Division or Regional Director

Through: Director of Office of Regulatory Affairs

From: 
Regulation writer

Subject: Request for Approval of [Regulatory Advisory Panel or Technical Advisory Committee] Membership for Regulation  #[subject]- (provide VAC number and Title) 


The purpose of the advisory committee is to assist the Department in developing proposed regulation amendments concerning [ include VAC citation and subject]. The regulation amendments are being proposed to [insert language from "purpose" section of the NOIRA Template].

The attached is a recommendation for membership of the advisory committee.  Signing above indicates your concurrence with the recommended membership of the advisory committee and the facilitator(s) of the advisory panel.  Upon approval of the membership list, the group members will be notified and the first meeting of the group will be scheduled.

NOTE:
Upon signature by the Director, please call (regulation writer’s phone #XXXX) or return document to (enter regulation writer’s name here).

ADVISORY PANEL

FOR REGULATION CONCERNING

[insert VAC number and Title]

PROCESS DESCRIPTION AND RECOMMENDATION

PROCESS DESCRIPTION: A Regulatory Advisory Panel (RAP) is required by the Board's Public Participation Procedures and members are solicited by announcement in the Notice of Intended Regulatory Action (NOIRA).  The NOIRA is the document which announces to the public the Board's intent to develop or revise a regulation.  This notice is published in the Virginia Register and the Virginia Regulatory Town Hall; it is also sent to individuals on a mailing list open to anyone upon submission of a request to the Department.

FUNCTION AND SELECTION CRITERIA: The primary function of the group is to develop recommended regulation amendments for Department consideration through the collaborative approach of regulatory negotiation and consensus.

Members of the group are selected to ensure that the group as a whole meets the following criteria:

· Representation should reflect a balanced perspective of the issues under consideration (regulated community, general public, and Department staff);

· Representation from the regulated community should include a balance of source types and sizes; and

· To facilitate the work of the advisory committee, membership should be limited to a workable size.

DEQ STAFF: The Agency Director will approve the facilitator for conducting the group meetings.  The agency contact for the regulatory action will coordinate the group's activity, provide staff support, draft the regulation, and act as the group's liaison to Department management, the Board, EPA, and the Office of Attorney General.  Other staff from [insert name of applicable division] will provide technical support to the group as needed.

RECOMMENDATION: [insert number of requests for membership] requests for appointment to the advisory panel were received.  The attached list includes all persons or organizations who responded to the NOIRA and requested to be on the committee.  Based on the criteria cited above, all of those on the list are recommended for inclusion on the committee.  [OR]  Based on the criteria cited above, those denoted by an asterisk (*) are recommended for inclusion on the committee.  To maintain the committee at a workable size, the size of the committee has been limited to #[number] persons.

Group Facilitator

[insert individual to serve as facilitator] is recommended to serve as facilitator for the advisory panel

(If the regulation writer is not the facilitator, the regulation development plan included 2 candidates for the facilitator of the committee. These individuals should be listed here. Selection of the recommended facilitator should be made here for approval by the Director.)

Regulated Community

[provide name and affiliation of each member in this category, placing an asterisk * prior to name of those recommended for membership]

Environmental Groups

[provide name and affiliation of each member in this category, placing an asterisk * prior to name of those recommended for membership]

Citizens and Citizen Groups

[provide name and affiliation of each member in this category, placing an asterisk * prior to name of those recommended for membership]

Legal Community

[provide name and affiliation of each member in this category, placing an asterisk * prior to name of those recommended for membership]

Consultants

[provide name and affiliation of each member in this category, placing an asterisk * prior to name of those recommended for membership]

DEQ Central and Regional Staff

[name, position title, location, and whom representing, placing an asterisk * prior to name of those recommended for membership]

Attachment 11- Example Letter to Individual Appointed to RAP

[DATE]

Name of person selected for RAP 

Dear Mr./Ms. :

You have been selected as a member of the Regulatory Advisory Panel (RAP) for the [insert name of regulation and VAC citation].  The RAP meetings will be held [describe time period monthly in which meetings will occur spring, summer, winter, fall of 20xx]. The first RAP meeting will be held on [date] at [time] at [meeting location and address] .  Directions to the meeting are available from [insert direction instructions or link to directions].  For your convenience, a list of members appointed to this committee has been attached to this letter in the event you may wish to carpool to this meeting.  As the agency utilizes email as the primary means of distributing information to RAP members, please review your email address listed on the membership list and inform me if any corrections are needed.  I will be distributing material to RAP members via email prior to the first meeting.

Please review the enclosed documents prior to the first meeting.  These documents provide general information on the role of RAP members in the regulatory process and expectations for RAP members.  If you will not be able to serve on this committee, please notify me at (804) 698-[XXXX] or [email address].  I look forward to meeting you at the first meeting on [insert meeting date].









Sincerely,

Enclosures

RAP membership listing

RAP membership guidelines

Board public participation guidelines

Attachment 12- Example Letter to Individual not Appointed to RAP

[Date]
Name of person not selected for RAP 

Dear Mr./Ms. :

Thank you for your willingness to be considered by the Department of Environmental Quality (DEQ) for membership on the Regulatory Advisory Panel (RAP) for [insert regulation name and VAC number].  The Director considered a number of applicants and nominees.  To ensure an efficient yet representative RAP, the Director decided to limit the membership to fewer than [insert number].  We regret that it was not possible to honor your request to serve on this RAP.

The membership of the RAP includes representatives of state agencies, local governments, consulting firms, professional organizations and citizens.  We anticipate that the RAP will meet [insert number of anticipated meetings] time during the [spring summer fall winter of 20XX] and season and year of meetings].  The agency hopes to develop proposed regulations by [spring summer fall winter of 20XX ].

The first RAP meeting is scheduled for [date] and will be held at [meeting location and address] beginning at [time a.m./ p.m. ]  Directions to this office are available from [insert direction info] . Although you were not chosen to serve as a panel member, each of the RAP meetings is open to the public, and you are welcome to attend as a citizen observer.  

[If there will be an interested parties email distribution list, include this text- Due to the level of interest expressed concerning changes to these regulations, the agency will be compiling a list of individuals interested in receiving information concerning the development of proposed regulations via email.  If you wish to be included in the list, please contact me at the email address listed below and request to be added to the interested parties list for the [insert name and VAC number for regulation].  

If you have any questions, please contact me at [email address] or [phone number].  Thank you for your interest in this important regulatory process.









Sincerely,

Attachment 13- Information to be Distributed to RAP Members on Regulatory Process 
The following documents are to be enclosed with the appointment letter to RAP members:
regulatory advisory panel HANDOUT

Guidelines for Discussions FOR ADVISORY PANEL MEMBERS

BOARD POLICY ON PUBLIC COMMENT AT BOARD MEETINGS

PRINCIPLES FOR REGULATION DEVELOPMENT FOR ADVISORY PANEL MEMBERS

Regulatory Advisory Panel Handout
Background

The Public Participation Guidelines (PPGs) for the development of regulations that were adopted by the State Air Pollution Control, State Water Control and Virginia Waste Management Boards (Boards) and the Department of Environmental Quality (Department) are identical in the use of regulatory advisory panels.

The PPGs state that the Boards and Department may use regulatory advisory panels (RAP) in the formation and development of regulations for agency consideration.  The PPGs state that decisions as to the membership of the RAP shall be at the discretion of the Department Director. Additionally the PPGs state that the Notice of Intended Regulatory Action (NOIRA) shall indicate whether a public hearing is planned on the proposed regulatory action.  If the agency receives requests from at least 25 persons during the public comment period, a public hearing will be held. 

Establishment of a Group and Statutory Requirements

1.
First and foremost is that the membership of any group is at the discretion of the Department Director and the recommended membership of any group must be approved by the Director.  

2.
Recommendations and appointments for membership are to be person specific.  Multiple applications from a single company, organization, group or other entity count as one for purposes of making the decision specified in the preceding sentence.  For example, if VAMWA requests to be represented on the group, VAMWA must submit the name of an individual, and may submit the name of an alternate, to sit at the table.  Regulatory writers may encourage members to seek approval of alternates for them early in the regulatory development process.  This will benefit the group in that alternates may wish to attend meetings as observers to keep abreast of issues discussed at meetings.  This will allow alternates to contribute more at meetings.  The appointment of alternates will also potentially increase the potential for a quorum at meetings.  More than half of appointed members must be present at a meeting for a quorum to be present. 

3.
Alternates for RAP members must be approved by the Department Director.  Ample time should be allowed for approval of alternates for RAP members.  Alternates for an individual should share an affiliation with the member approved for the RAP.  For example, RAP member may represent the interests of a professional organization and the alternate does not need to be employed by the same company as the member appointed to the committee but should be employed by a company that is part of the same professional organization.  

4.
The creation of a RAP is the creation of a public body.  All meetings of the group are public meetings.  This means notice of the meeting has to be given.  There is a statutory requirement to announce all meetings on the Virginia Regulatory Town Hall website and Commonwealth Calendar. In addition to the statutory requirement, Executive Order 14 (2010) requires notices of meetings and agendas for public meetings to be posted on the Town Hall website 7 days in advance of a meeting, except in the case of an emergency meeting.  Also, notice is to be included on the Department's web page.  Notice is to include the name of the group; the date, time, place of the meeting; a short description of the purpose of the meeting; and the name, address, phone, fax and email information of the contact for the meeting.  Meetings may be audio or video recorded by the agency, RAP members, or members of the public as long as the use of the recording equipment does not physically interfere with the meeting.

Role of the Group

The purpose of the group is to assist in the development of a proposed regulation.  The regulatory advisory panel has been formed to help the Department balance the concerns of all those interested in this particular regulation.  All such concerns will be addressed by the group, and any group member is free to advance any opinion.  

The role of the group is advisory only.  The group's primary responsibility is to collaboratively contribute to a regulation that is in the best interests of the Commonwealth as a whole.  

The group's goal is to reach a consensus on a specific action and make recommendations to the Department and Board.  In this regulatory and public policy area, consensus is defined as a willingness of each member of a group to be able to say that he or she can live with the decisions reached and will not actively work against them outside of the process.  This is not to say that everyone will be completely satisfied by the results of the process.  It is necessary; however, that each participant come prepared to negotiate in good faith around complex and sensitive issues.  Also, because the group represents many different interests, all members should expect to compromise in order to accomplish the group's mission.  If the group cannot reach consensus, the Department staff will present the differing opinions to Department management and the Board.

Voting, per se, is contrary to a consensus-based process, but people may be asked to demonstrate their strength of feeling for or against a particular idea, and may be asked to help set priorities during the course of the process.
When requesting to serve as a member of the regulatory advisory panel, individuals are indicating that they are willing to devote the time and energy needed to ensure that they will be active participants of the regulatory advisory panel.  Being an active participant includes not only attending scheduled meetings, but also being willing to contribute to group discussions, as well as actively listen as other members share their ideas.

Group Discussions

As the goal of the group is to reach consensus, guidelines for discussion have been developed to assist the group with being productive during the meetings.  Following these guidelines will reduce distractions, eliminate redundancies, and help to speed up the progress of the group.  These guidelines for discussions have been attached and should be reviewed by group members prior to every meeting.

Meeting Minutes

The Freedom of Information Act requires that minutes be prepared.  That means a summary of the meeting shall be prepared and posted to the Townhall website (www.townhall.virginia.gov/ ).  If the minutes must be approved by the group, a draft of the minutes must be posted within 10 days after the meeting with a final posted within 3 days of approval.  If the minutes do not need to be approved by the group, the final must be posted within 10 days after the meeting.  The minutes must include, but are not limited to, (i) the date, time and location of the meeting, (ii) the members of the public body recorded as present and absent, and (iii) a summary of the discussion on matters proposed, deliberated or decided, and a record of any votes taken.  Minutes of advisory committees do not have to be officially approved by the group unless the group establishes that requirement.
Participation by Persons not on the Group

Because these types of group meetings are public meetings, any member of the public may attend and observe the proceedings.  However, only group members have a seat at the table and only group members may actively participate in the discussions.  Those persons not on the group are encouraged to work with the group members that have common interests to ensure their concerns are heard.  For groups working on regulations, those persons not on the group also have an opportunity to be formally heard during the 60-day public comment period on the proposed regulation.

As warranted, the Department will provide a means for those persons not on the group to make their concerns known to the group to ensure full consideration of all issues surrounding the regulation in question, provided it is not disruptive or does not inhibit the advancement of the work of the group.  There are several ways to accomplish this.  One option is to allow for a specific time for interested persons to address the group at a designated time during the meeting.  Another is to have an empty seat at the table.  If an interested person desires to make a brief comment or raise an issue, he would come to the empty seat, be recognized in turn, make his statement and then return to the audience.  Time limitations may be necessary in order to ensure all persons have an opportunity to address the group and to make sure the group has ample time to discuss issues surrounding the regulation. 

When a Group Assisting in Regulation Development is Finished 

After the group's meetings have concluded, the regulation writer will summarize the deliberations, outcomes and recommendations.  Department management will meet prior to the board meeting scheduled to consider the regulation to review and determine recommendations that will be sent to the Board. 

Areas where the group was unable to reach consensus or where the Department's recommendation differs from the group's recommendation will be identified in the material sent to the Board.  In turn, the Board will decide if the Department's recommendation should be modified before the proposed regulation is promulgated for public comment.  

The documentation sent to the Board before the meeting will also be sent to members of the group.  As with all other members of the public, members of the group are free to attend the meeting at which Department staff will present its recommendation; however, the Board will not receive public comment on the proposed recommendation at that time. 

After the Board approves the promulgation of the proposal, the proposed regulation will undergo executive review and then be published in the Virginia Register, marking the beginning of a 60-day comment period.  During this period, any member of the public may comment on the proposed regulation.  A member of the group, like any other member of the public, is free to express any opinion on the proposed regulation at this time, as well.  However, it is hoped that if the regulation is essentially the same as that developed by the group through the consensus-based process, members of the group would actively support the work of the group during the public comment period.

Department staff will review and consider all comments relevant to the subject regulation.  The comments will be summarized and a Department response prepared.  The Department may have a meeting with the group to review the public comments and Department responses prior to finalizing the summary and response document for the Board.  This summary and response document explains the Department's position on the comment (why the regulation was changed or was not changed).  The document will be forwarded to the Board as part of the material for their review prior to final action.  If requested by the Board, copies of specific comments or documents referenced in those comments will be provided to each Board member.  At a minimum a summary of comments received shall be sent to those persons who provided comments during the 60-day comment period at least five (5) days before the meeting where Board action is planned.  If possible, Department staff should send the summary and response document to those who provided comments.  In addition, Department staff should send the summary and response document to all advisory committee members and post the document on the Department's web site.   

At the Board meeting, Department staff will recommend final action by the Board.  At that time public comment on the regulation will be accepted in accordance with the Board’s Policy on Public Comment at Board meetings.  A copy of the Boards’ policy on public comment at board meetings is attached.

When a Group Assisting in Something Other Than Regulation Development is Finished

In some cases, a group may not be working on developing a regulation.  In these instances, after the group makes its recommendations, Department staff managing the group will summarize the deliberations, outcomes and recommendations and prepare recommendations for Department management.  Areas where the group was unable to reach consensus or where the staff's recommendation differs from the group's recommendation will be identified in the material sent to Department management for a decision.  Department staff will inform the group members of the decision made by Department management.  

Guidelines for Discussions for Advisory Panel Members
Listen with an open mind and heart - it allows deeper understanding and, therefore, progress.

Speak one at a time; interruptions and side conversations are distracting and disrespectful to the speaker.  "Caucus" or private conversation between members of the audience and people at the table may take place during breaks or at lunch, not during the work of the group.

Be concise and try to speak only once on a particular issue, unless you have new or different information to share.

Simply note your agreement with what someone else has said if you feel that it is important to do so, it is not necessary to repeat it.
Review materials to be discussed prior to meetings so you are prepared to participate in the discussion.  Do not assume that the RAP will revisit issues previously discussed at later meetings.

If you miss a meeting, get up to speed before the next one as the group cannot afford the luxury of starting over.

Focus on the issue, not the speaker - personalizing makes it impossible to listen effectively.

Present options for solutions at the same time you present the problems you see.

Stay positive; despairing of the group's inability to reach agreement will almost certainly make it so.

Turn off all beepers and cell phones; take and make all calls outside the room.

Board Policy on Public Comment at Board Meetings
PUBLIC COMMENTS AT BOARD MEETINGS: The Board encourages public participation in the performance of its duties and responsibilities. To this end, the Board has adopted public participation procedures for regulatory action and for case decisions. These procedures establish the times for the public to provide appropriate comment to the Board for their consideration. In light of these established procedures, the Board accepts public comment on regulatory actions and case decisions, as well as general comments, at Board meetings in accordance with the following:

For REGULATORY ACTIONS (adoption, amendment or repeal of regulations), public participation is governed by the Administrative Process Act and the Board's Public Participation Guidelines. Public comment is accepted during the Notice of Intended Regulatory Action phase (minimum 30-day comment period and one public meeting) and during the Notice of Public Comment Period on Proposed Regulatory Action (minimum 60-day comment period and one public hearing). Notice of these comment periods is announced in the Virginia Register and by mail to those on the Regulatory Development Mailing List. The comments received during the announced public comment periods are summarized for the Board and considered by the Board when making a decision on the regulatory action. 

For CASE DECISIONS (issuance and amendment of permits and consent special orders), the Board adopts public participation procedures in the individual regulations which establish the permit programs. As a general rule, public comment is accepted on a draft permit for a period of 30 days. If a public hearing is held, there is a 45-day comment period and one public hearing. If a public hearing is held, a summary of the public comments received is provided to the Board for their consideration when making the final case decision. Public comment is accepted on consent special orders for 30 days. 

In light of these established procedures, the Board accepts public comment on regulatory actions and case decisions, as well as general comments, at Board meetings in accordance with the following:

REGULATORY ACTIONS (Air, Waste and Water Boards): Comments on regulatory actions are allowed only when the staff initially presents a regulatory action to the Board for final adoption. At that time, those persons who participated in the prior proceeding on the proposal (i.e., those who attended the public hearing or commented during the public comment period) are allowed up to 2 minutes to respond to the summary of the prior proceeding presented to the Board. Adoption of an emergency regulation is a final adoption for the purposes of this policy. Persons are allowed up to 3 minutes to address the Board on the emergency regulation under consideration. 

CASE DECISIONS (Water Board and Air Board, if case decision to be made by Air Board): Comments on pending case decisions at Board meetings are accepted only when the staff initially presents the pending case decision to the Board for final action. At that time the Board will allow up to 15 minutes for the applicant/owner to make his complete presentation on the pending decision The Board will then, in accordance with § 2.2-4021, allow others who participated in the prior proceeding (i.e., those who attended the public hearing or commented during the public comment period) up to 3 minutes to exercise their right to respond to the summary of the prior proceeding presented to the Board. 

POOLING MINUTES:  Those persons who participated in the prior proceeding and attend the Board meeting may pool their minutes to allow for a single presentation to the Board of 3 minutes times the number of persons pooling minutes or 15 minutes, whichever is less. 

FORMAL HEARING (Air, Waste and Water Boards):  No public comment is allowed on case decisions when a FORMAL HEARING is being held.

PUBLIC FORUM (Air, Waste and Water Boards): The Board schedules a public forum at each regular meeting to provide an opportunity for citizens to address the Board on matters other than pending regulatory actions or pending case decisions. Anyone wishing to speak to the Board during this time should indicate their desire on the sign-in cards/sheet and limit their presentation to not exceed 3 minutes.

NEW INFORMATION will not be accepted at the meeting. The Board expects comments and information on a regulatory action or pending case decision to be submitted during the established public comment periods. However, the Board recognizes that in rare instances new information may become available after the close of the public comment period. To provide for consideration of and ensure the appropriate review of this new information, persons who participated during the prior public comment period shall submit the new information to the Department of Environmental Quality (Department) staff contact listed below at least 10 days prior to the Board meeting. The Board's decision will be based on the Department-developed official file and discussions at the Board meeting. For a regulatory action should the Board or Department decide that the new information was not reasonably available during the prior public comment period, is significant to the Board's decision and should be included in the official file, an additional public comment period may be announced by the Department in order for all interested persons to have an opportunity to participate.

The Board reserves the right to alter the time limitations set forth in this policy without notice and to ensure comments presented at the meeting conform to this policy. 

Department of Environmental Quality Staff Contact:  Cindy M. Berndt, Director, Regulatory Affairs, Department of Environmental Quality, 629 East Main Street, P.O. Box 10009, Richmond, Virginia 23240, phone (804) 698-4378; fax (804) 698-4346; email: cmberndt@deq.virginia.gov.

Principles for Regulation Development for Advisory Panel Members
Regulations adopted by the Department’s Boards must be within the boundaries established by statute, executive order, or regulation.  Department staff are to consider the environmental benefits and impacts to those we regulate, the agency and the community; develop and apply streamlined regulations and guidance that focus on environmental results while proactively considering alternatives; and take responsibility for finding solutions.

Overview of boundaries established by statute, regulation and executive order

Statutory Boundary- the Administrative Process Act

The Administrative Process Act establishes the minimum procedures for the adoption, amendment or repeal of regulations. (§§ 2.2-4000 – 2.2-4032) Generally, there are three stages to any regulatory action:  Notice of Intended Regulatory Action (NOIRA); Proposed; and Final.  There are some regulatory actions which are exempt from the normal process.  The exceptions are for actions which are necessary to conform to state statute, are not materially different from federal law or regulations, and for general permits.  In these cases, the fast-track regulatory process may be used.  

In addition to minimum procedures for regulatory actions, the Administrative Process Act requires the Governor to establish procedures for executive review, requires the Department of Planning and Budget to perform an economic impact analysis on all proposals and requires each agency that adopts regulations to establish public participation procedures.

Governor’s Executive Order

The Governor’s Executive Order (EO) (current effective Executive Order is 14 (2010)) requires all state employees who draft, provide policy analysis for, or review regulations to carefully consider and apply the principles outlined below during the regulatory development and review process.  Regulatory activity should be undertaken with the least possible intrusion in the lives of the citizens of the Commonwealth consistent with public health, safety and welfare.  Further, the EO provides that:

-
where applicable and to the extent permitted by law, it shall be the policy of the Commonwealth that, unless otherwise mandated by law, only regulations that are necessary to interpret the law or to protect the public health, safety, or welfare shall be promulgated.

-
agencies shall identify the nature and significance of the problem a regulation is intended to address, including, where applicable, the failure of private markets and institutions to adequately address the problem.

-
agencies shall identify and assess available alternatives in lieu of regulation for achieving the goals of a regulation, including where feasible and consistent with public health, safety, and welfare:

a. the use of economic incentives to encourage the desired outcomes (such as user fees or marketable permits).

b. the use of information disclosure requirements, rather than regulatory mandates, so that the public can make more informed choices; and

c. the use of performance standards in place of mandating specific techniques or behavior.

-
regulatory development shall be based on the best reasonably available scientific, economic, and other information concerning the need for, and consequences of, the intended regulation; and agencies shall specifically cite such information in support of regulatory proposals. 

-
regulations shall be designed to achieve their intended objective in the most cost-effective manner.

-
regulations shall be clearly written and easily understandable by the individuals and entities affected.

-
all legal requirements related to public participation and all public participation guidelines shall be strictly followed to ensure that citizens have reasonable access and opportunity to present their comments and concerns, use of the Town Hall website should be specifically offered in each instance.

-
Agencies shall establish procedures that provide for a timely written response to all comments and the inclusion of suggested changes that would improve the quality of the regulation.

-
Agencies shall post all rulemaking actions on the Virginia Regulatory Town Hall to ensure that the public is adequately informed of regulatory activity.

-
Agencies shall endeavor to perform their tasks in the regulatory process as expeditiously as the regulatory subject matter will allow and shall adhere to the time frames set out in the EO.

-
Each agency head is accountable for ensuring that the polices and objectives specified in the EO are put into effect.

-
Regulations shall not be considered perpetual and will be subject to periodic evaluation and review and modification, as appropriate, in accordance with the Administrative Process Act.

-
Public comment will be encouraged for all regulations.

-
Regulatory development shall be conducted in accordance with statutory provisions related to impact on small business.

-
Agencies shall seek input for proposed regulations from interested parties, stakeholders, citizens, and members of the General Assembly.

-
Agencies shall consider the impact on existing and potential Virginia employers and their ability to maintain and increase the number of jobs in the Commonwealth, as well as the cost of compliance to the general public.

Executive Order 14 (2010) includes deadlines for Department completion of the individual stages of the regulatory development process.  The applicable sections of this document contain the individual deadlines for each stage of regulatory development the Department is required to meet.  If the Department is unable to meet the deadlines included in the executive order, the agency must submit a request for a waiver to the Chief of Staff or the Counselor to the Governor prior to the expiration of the deadline.  The Chief of Staff or the Counselor to the Governor may waive the deadlines included in the executive order.  If a waiver is not provided by the Chief of Staff or the Counselor to the Governor or if the Department chooses to not request a waiver, the regulatory action will need to be withdrawn.

Regulatory Guidelines- the Public Participation Guidelines 

As required by Chapter 321 of the 2008 Acts of Assembly, the Department and each of the Agency’s three Boards have adopted Public Participation Guidelines modeled after public participation guidelines issued by the Department of Planning and Budget through the adoption of regulations (DEQ- 9 VAC 15-11 et seq., State Water Control Board- 9 VAC 25-11 et seq., Waste Management Board 9 VAC 20-11 et seq., Air Pollution Control Board 9 VAC 5-5 et seq.)  

The Public Participation Guidelines (PPGs) adopted by each of the Boards and the Department require the agency to:

-
maintain a list of persons interested in regulatory actions of the agency

· provide the public the opportunity to provide information, orally or in writing to the agency on nonemergency and nonexempt regulatory actions

· have comment periods for a minimum number of days, dependent upon the regulatory action and stage

· respond to comments on proposed regulations at least 5 days prior to the adoption of a final regulation

· post all open meetings on the Virginia Regulatory Town Hall and Commonwealth Calendar website at least seven working days prior to the meeting

· indicate in the NOIRA if a public meeting will be held following publication of the proposed regulation

· hold a public hearing once the NOIRA is published if 25 persons request a hearing and notify the requestors of the details of the meeting

· conduct periodic reviews of regulations which includes examination of the effectiveness, efficiency, necessity, clarity, and cost of compliance with the regulations, and consider the impact, and to prepare a regulatory flexibility analysis in which the agency shall consider utilizing alternative regulatory methods, consistent with health, safety, environmental, and economic welfare, that will accomplish the objectives of applicable law while minimizing the adverse impact on small businesses.  The regulatory flexibility for small businesses must consider: 

1. The establishment of less stringent compliance or reporting requirements; 

2. The establishment of less stringent schedules or deadlines for compliance or reporting requirements; 

3. The consolidation or simplification of compliance or reporting requirements; 

4. The establishment of performance standards for small businesses to replace design or operational standards required in the proposed regulation; and 

5. The exemption of small businesses from all or any part of the requirements contained in the proposed regulation. 

Also, the PPGs build upon the procedural requirements established by the Administrative Process Act.

In addition to the above requirements, Section 2.2-618 of the Code of Virginia requires that whenever programs are developed or regulations adopted to implement federal programs they be done in good faith with a critical view toward any federal regulations, guidelines, or polices; with due consideration of the financial restraints of the Commonwealth, local governments, and the citizens of Virginia; and using the most efficient method possible with careful consideration given to cost of the program and the impact of the program on Virginia citizens and local governments, and the long-range public health, safety, and welfare of citizens of the Commonwealth.  This Code section applies to any mandate contained in a federal statute and specifically includes the Clean Air Act, Clean Water Act, Solid Waste Disposal Act, Resource Conservation and Recovery Act, Comprehensive Environmental Response, Compensation and Liability Act, Superfund Amendments and Reauthorization Act and Emergency Planning and Community Right-to-Know Act.

While the above items set development principles and the procedural requirements for all regulatory actions, all regulations are adopted under the laws of the State Air Pollution Control Board, Virginia Waste Management Board, State Water Control Board and the Department of Environmental Quality.  While the statutes provide legal authority for the development and adoption of regulations, the statutes also include a requirement that any provision(s) of regulations that exceeds an applicable minimum federal requirement must be justified and certain legislative committees must be informed.

Attachment 14- Waiver Request from Time Requirements in Executive Order
MEMORANDUM
TO:

Agency Director

THROUGH:
Chief Deputy or Deputy Director

THROUGH:
Regional Office Director or Division Director

THROUGH:
Director of Regulatory Affairs

FROM:

Regulation Writer

DATE:



SUBJECT:
Request to Extend Deadline for Completion of [Proposed or Final] [enter name of regulation and VAC citation]

Purpose of Rulemaking:  Using a few sentences, describe the purpose of the regulation, what the regulation does, and the goal of the regulation.  

Rationale for Extension:  Provide reason for needing more than 180 days to prepare the [proposed or final] regulation.  Potential reasons may include the need to rework the regulatory language in response to changes to federal regulations or state statute, issues such as inclement weather which required meetings with stakeholders to be postponed, or a regulatory board postponing approval of a proposal.

Amount of Time Requested:  Specify the deadline for developing the regulation as required by the executive order and estimate the amount of additional time needed to complete development of the regulation.

If the Director approves of the waiver request, please sign the attached DPB form requesting the waiver.

Note: Upon approval by the Director, please forward this package to the Director of Regulatory Affairs.

Virginia 

Regulatory



Town Hall 




townhall.virginia.gov

Time Frame 

Waiver Request  

Please submit this form to (1) J. Jasen Eige, Counselor and Senior Advisor to the Governor, at jasen.eige@governor.virginia.gov or by fax at 804-786-6553 and also send a copy to (2) your Cabinet Secretary and (3) DPB at Melanie.west@dpb.virginia.gov or fax to Melanie West at 804-225-3291.
Executive Order 14 (2010) includes the following time frames:   

(1) A proposed stage shall be submitted to DPB within 180 days of the close of the NOIRA public comment period.

(2) A final stage shall be submitted to DPB within 180 days of the close of the proposed stage public comment period.

(3) Once a regulatory stage has received the Governor’s approval, it shall be submitted to the Registrar within 14 days.  

(4) Once 14 days have elapsed since DPB’s notice of its determination to the Secretary and Governor and neither the Governor nor the Secretary has objected to the NOIRA, it shall be submitted to the Registrar within 14 days. 

(5) A regulatory stage must be submitted for executive branch review and/or publication as expeditiously as the subject matter will allow.

Please submit this form as soon as your agency becomes aware that one of the above-noted time frame requirements will not be met.  

	Agency name
	

	VAC citation 
	

	Regulation title
	

	Action title
	

	Stage
	

	Town Hall Action/Stage #s  
	

	Date stage is/was due to be submitted
	


Rationale  

Please state which time frame will not be met and provide the reason(s) why it is appropriate to grant this waiver request.  Please be as specific as possible.  
Enter statement here







Submitted by 

Name: __________________________________
Title: __________________________________

Signature: _______________________________
Date: __________________________________







Approved by 

Governor’s Office (jasen.eige@governor.virginia.gov)

Name: __________________________________
Title: __________________________________

Signature: _______________________________
Date: __________________________________

Attachment 15 -Boilerplate General Notice of Extension for Developing a Proposed or Final Regulation
Name of Board:

Official Name of Regulation:

VAC Number of Regulation:

The XXX Board published a Notice of Intended Regulatory Action to adopt/amend/repeal 9 VAC XX-XX-XX, [title of regulation] on [insert date XX/XX/XX].  The Department has determined that additional time is needed to complete a [proposal or final regulation] for the Board’s consideration and has received a waiver from the timeframe established in the Governor's Executive Order 14 (2010).  The additional time is needed because [insert reason for extension].  The Department now expects Board consideration of a [proposal or final regulation] at the meeting in the [spring, summer, fall or winter] of [insert year].

Contact Information:


Name of regulation writer:


Title of regulation writer:


Office:


Telephone Number:


Fax Number:


E-mail address:
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Proposed Regulation

Agency Background Document
	Agency name
	

	Virginia Administrative Code (VAC) citation 
	     VAC     -    (if more than one chapter insert: Primary and 9 VAC __-__ Secondary

	Regulation title
	

	Action title
	

	Date this document prepared
	


This information is required for executive branch review and the Virginia Registrar of Regulations, pursuant to the Virginia Administrative Process Act (APA), Executive Orders 14 (2010) and 58 (1999), and the Virginia Register Form, Style, and Procedure Manual.

Brief summary 

In a short paragraph, please summarize all substantive provisions of new regulations or changes to existing regulations that are being proposed in this regulatory action.
Enter statement here
Legal basis
Please identify the state and/or federal legal authority to promulgate this proposed regulation, including  (1) the most relevant law and/or regulation, including Code of Virginia citation and General Assembly chapter number(s), if applicable, and (2) promulgating entity, i.e., the agency, board, or person.  Describe the legal authority and the extent to which the authority is mandatory or discretionary.  

Enter statement here

Purpose 

Please explain the need for the new or amended regulation by (1) detailing the specific reasons why this regulatory action is essential to protect the health, safety, or welfare of citizens, and (2) discussing the goals of the proposal, the environmental benefits, and the problems the proposal is intended to solve.
Enter statement here
Substance

Please briefly identify and explain the new substantive provisions (for new regulations), the substantive changes to existing sections, or both where appropriate.  (More detail about these changes is requested in the “Detail of changes” section.)

Enter statement here
Issues
Please identify the issues associated with the proposed regulatory action, including: 

1) the primary advantages and disadvantages to the public, such as individual private citizens or businesses, of implementing the new or amended provisions; 

2) the primary advantages and disadvantages to the agency or the Commonwealth; and 

3) other pertinent matters of interest to the regulated community, government officials, and the public.  

If the regulatory action poses no disadvantages to the public or the Commonwealth, please so indicate.

Enter statement here

Requirements more restrictive than federal

Please identify and describe any requirement of the proposal which are more restrictive than applicable federal requirements.  Include a rationale for the need for the more restrictive requirements. If there are no applicable federal requirements or no requirements that exceed applicable federal requirements, include a statement to that effect.
Enter statement here

Localities particularly affected

Please identify any locality particularly affected by the proposed regulation. Locality particularly affected means any locality which bears any identified disproportionate material impact which would not be experienced by other localities.  
Enter statement here
Public participation

Please include a statement that in addition to any other comments on the proposal, the agency is seeking comments on the costs and benefits of the proposal, the impacts on the regulated community and the impacts of the regulation on farm or forest land preservation.  

In addition to any other comments, the board/agency is seeking comments on the costs and benefits of the proposal, the potential impacts of this regulatory proposal and any impacts of the regulation on farm and forest land preservation.  Also, the agency/board is seeking information on impacts on small businesses as defined in § 2.2-4007.1 of the Code of Virginia.  Information may include 1) projected reporting, recordkeeping and other administrative costs, 2) probable effect of the regulation on affected small businesses, and 3) description of less intrusive or costly alternative methods of achieving the purpose of the regulation.

[insert for a proposed regulation where the NOIRA was published before 1/1/2009 or where the board has decided to hold a public hearing:  Anyone wishing to submit written comments may do so at the public hearing or by mail, email or fax to [insert staff contact persons name, mailing address, phone number, fax number and email address].  Comments may also be submitted through the Public Forum feature of the Virginia Regulatory Town Hall web site at www.townhall.virginia.gov.  Written comments must include the name and address of the commenter.  In order to be considered comments must be received by 5:00 p.m. on the date established as the close of the comment period.

A public hearing will be held and notice of the public hearing will appear on the Virginia Regulatory Town Hall website (www.townhall.virginia.gov) and can be found in the Calendar of Events section of the Virginia Register of Regulations.  Both oral and written comments may be submitted at that time.

Or if the NOIRA was published after 1/1/2009 and the board is not holding a public hearing:  Anyone wishing to submit written comments may do so by mail, email or fax to [insert staff contact persons name, mailing address, phone number, fax number and email address].  Comments may also be submitted through the Public Forum feature of the Virginia Regulatory Town Hall web site at www.townhall.virginia.gov.  Written comments must include the name and address of the commenter.  In order to be considered comments must be received by DEQ by the close of the comment period.

[insert for water quality standards actions:  A formal hearing will be held on a date and time and at a place to be determined if a request for a formal hearing is received by the contact person listed above  within 30 days of publication of the notice of public comment period in the Virginia Register of Regulations.]  
Economic impact
Please identify the anticipated economic impact of the proposed new regulations or amendments to the existing regulation.  When describing a particular economic impact, please specify which new requirement or change in requirement creates the anticipated economic impact.  

	Projected cost to the state to implement and enforce the proposed regulation, including 

(a) fund source / fund detail, and (b) a delineation of one-time versus on-going expenditures
	

	Projected cost of the new regulations or changes to existing regulations on localities
	

	Description of the individuals, businesses or other entities likely to be affected by the new regulations or changes to existing  regulations
	

	Agency’s best estimate of the number of such entities that will be affected.  Please include an estimate of the number of small businesses affected.  Small business means a business entity, including its affiliates, that (i) is independently owned and operated and (ii) employs fewer than 500 full-time employees or has gross annual sales of less than $6 million.  
	

	All projected costs of the new regulations or changes to existing regulations for affected individuals, businesses, or other entities.  Please be specific and do include all costs.  Be sure to include the projected reporting, recordkeeping, and other administrative costs required for compliance by small businesses.  Specify any costs related to the development of real estate for commercial or residential purposes that are a consequence of the proposed regulatory changes or new regulations.
	

	Beneficial impact the regulation is designed to produce.
	


Alternatives

Please describe any viable alternatives to the proposal considered and the rationale used by the agency to select the least burdensome or intrusive alternative that meets the essential purpose of the action. Also, include discussion of less intrusive or less costly alternatives for small businesses, as defined in §2.2-4007.1 of the Code of Virginia, of achieving the purpose of the regulation.
Enter statement here

Regulatory flexibility analysis

Please describe the agency’s analysis of alternative regulatory methods, consistent with health, safety, environmental, and economic welfare, that will accomplish the objectives of applicable law while minimizing the adverse impact on small business.  Alternative regulatory methods include, at a minimum: 1) the establishment of less stringent compliance or reporting requirements; 2) the establishment of less stringent schedules or deadlines for compliance or reporting requirements; 3) the consolidation or simplification of compliance or reporting requirements; 4) the establishment of performance standards for small businesses to replace design or operational standards required in the proposed regulation; and 5) the exemption of small businesses from all or any part of the requirements contained in the proposed regulation.
Enter statement here

Public comment
Please summarize all comments received during public comment period following the publication of the NOIRA, and provide the agency response. 
	Commenter 
	Comment 
	Agency response

	
	
	


Family impact
Please assess the impact of the proposed regulatory action on the institution of the family and family stability including to what extent the regulatory action will: 1) strengthen or erode the authority and rights of parents in the education, nurturing, and supervision of their children; 2) encourage or discourage economic self-sufficiency, self-pride, and the assumption of responsibility for oneself, one’s spouse, and one’s children and/or elderly parents; 3) strengthen or erode the marital commitment; and 4) increase or decrease disposable family income. 

Enter statement here
Detail of changes
Please detail all changes that are being proposed and the consequences of the proposed changes.  If the proposed regulation is a new chapter, describe the intent of the language and the expected impact if implemented in each section.  Please detail the difference between the requirements of the new provisions and the current practice or if applicable, the requirements of other existing regulations in place.

If the proposed regulation is intended to replace an emergency regulation, please list separately (1) all provisions of the new regulation or changes to existing regulations between the pre-emergency regulation and the proposed regulation, and (2) only changes made since the publication of the emergency regulation.     

For changes to existing regulations, use this chart:  

	Current section number
	Proposed new section number, if applicable
	Current requirement
	Proposed change, rationale, and consequences

	
	
	
	


For new chapters, use this chart:

	Section number
	Proposed requirements
	Other regulations and law that apply
	Intent and likely impact of proposed requirements

	
	
	
	


Acronyms and Definitions 
Please define all acronyms used in the Agency Background Document.  Also, please define any technical terms that are used in the document that are not also defined in the “Definition” section of the regulations.

Attachment 17- Form TH-03 
Virginia  






Form TH-03
Regulatory 
7/10
Town Hall
townhall.virginia.gov

Final Regulation

Agency Background Document
	Agency name
	

	Virginia Administrative Code (VAC) citation 
	 ____ VAC___-____

	Regulation title
	

	Action title
	

	Date this document prepared
	


This information is required for executive branch review and the Virginia Registrar of Regulations, pursuant to the Virginia Administrative Process Act (APA), Executive Orders 14 (2010) and 58 (1999), and the Virginia Register Form, Style, and Procedure Manual.
Brief summary 

Please provide a brief summary (no more than 2 short paragraphs) of the proposed new regulation, proposed amendments to the existing regulation, or the regulation proposed to be repealed.  Alert the reader to all substantive matters or changes.  If applicable, generally describe the existing regulation.  Also, please include a brief description of changes to the regulation from publication of the proposed regulation to the final regulation.  

Enter statement here

Statement of final agency action

Please provide a statement of the final action taken by the agency including (1) the date the action was taken, (2) the name of the agency or board taking the action, and (3) the title of the regulation.
Enter statement here
Legal basis
Please identify the state and/or federal legal authority to promulgate this proposed regulation, including  (1) the most relevant law and/or regulation, including Code of Virginia citation and General Assembly chapter numbers, if applicable, and (2) promulgating entity, i.e., agency, board, or person.  Describe the legal authority and the extent to which the authority is mandatory or discretionary.  

Enter statement here

Purpose 

Please explain the need for the new or amended regulation.  Describe the rationale or justification of the proposed regulatory action.  Detail the specific reasons it is essential to protect the health, safety or welfare of citizens.  Discuss the goals of the proposal and the problems the proposal is intended to solve.

Enter statement here

Substance

Please identify and explain the new substantive provisions, the substantive changes to existing sections, or both where appropriate.  A more detailed discussion is required under the “All changes made in this regulatory action” section.  

Enter statement here
Issues 

Please identify the issues associated with the proposed regulatory action, including: 

1) the primary advantages and disadvantages to the public, such as individual private citizens or businesses, of implementing the new or amended provisions; 

2) the primary advantages and disadvantages to the agency or the Commonwealth; and 

3) other pertinent matters of interest to the regulated community, government officials, and the public.  

If there are no disadvantages to the public or the Commonwealth, please indicate.   

Enter statement here

Changes made since the proposed stage

Please describe all changes made to the text of the proposed regulation since the publication of the proposed stage. For the Registrar’s office, please put an asterisk next to any substantive changes.  
	Section number
	Requirement at 

proposed stage
	What has changed 
	Rationale for change

	
	
	
	


Public comment

Please summarize all comments received during the public comment period following the publication of the proposed stage, and provide the agency response.  If no comment was received, please so indicate. 
	Commenter 
	Comment 
	Agency response

	
	
	


Enter any other statement here

All changes made in this regulatory action

Please detail all changes that are being proposed and the consequences of the proposed changes. 

Detail new provisions and/or all changes to existing sections.

	Current section number
	Proposed new section number, if applicable
	Current requirement
	Proposed change and rationale

	
	
	
	


Enter any other statement here
Regulatory flexibility analysis

Please describe the agency’s analysis of alternative regulatory methods, consistent with health, safety, environmental, and economic welfare, that will accomplish the objectives of applicable law while minimizing the adverse impact on small business.  Alternative regulatory methods include, at a minimum: 1) the establishment of less stringent compliance or reporting requirements; 2) the establishment of less stringent schedules or deadlines for compliance or reporting requirements; 3) the consolidation or simplification of compliance or reporting requirements; 4) the establishment of performance standards for small businesses to replace design or operational standards required in the proposed regulation; and 5) the exemption of small businesses from all or any part of the requirements contained in the proposed regulation.
Enter statement here

Family impact

Please assess the impact of the proposed regulatory action on the institution of the family and family stability including to what extent the regulatory action will: 1) strengthen or erode the authority and rights of parents in the education, nurturing, and supervision of their children; 2) encourage or discourage economic self-sufficiency, self-pride, and the assumption of responsibility for oneself, one’s spouse, and one’s children and/or elderly parents; 3) strengthen or erode the marital commitment; and 4) increase or decrease disposable family income. 

Enter statement here
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Fast Track Proposed Regulation

Agency Background Document
	Agency name
	

	Virginia Administrative Code (VAC) citation 
	____ VAC___-____

(If more than one chapter is affected by action, please indicate a primary action chapter number and secondary action chapter numbers)

	Regulation title
	

	Action title
	Please summarize (in less than 20 words) what this regulatory action is expected to change about a regulation.

Be as specific and as descriptive as possible.

	Date this document prepared
	


This information is required for executive branch review and the Virginia Registrar of Regulations, pursuant to the Virginia Administrative Process Act (APA), Executive Orders 14 (2010) and 58 (1999), and the Virginia Register Form, Style, and Procedure Manual.
Brief summary 

Please provide a brief summary (no more than 2 short paragraphs) of the proposed new regulation, proposed amendments to the existing regulation, or the regulation proposed to be repealed.  Alert the reader to all substantive matters or changes.
Enter statement here

Statement of final agency action

Please provide a statement of the final action taken by the agency including (1) the date the action was taken, (2) the name of the agency taking the action, and (3) the title of the regulation.
Enter statement here
Legal basis
Please identify the state and/or federal legal authority to promulgate this proposed regulation, including  (1) the most relevant law and/or regulation, including General Assembly chapter number(s), if applicable, and (2) promulgating entity, i.e., the agency, board, or person.  Describe the scope of the legal authority and the extent to which the authority is mandatory or discretionary.  

Enter statement here

Purpose 

Please explain the need for the new or amended regulation.  Describe the rationale or justification of the proposed regulatory action.  Detail the specific reasons the regulation is essential to protect the health, safety or welfare of citizens.  Discuss the goals of the proposal and the problems the proposal is intended to solve.
Enter statement here
Rationale for using fast track process
Please explain the rationale for using the fast track process in promulgating this regulation. Why do you expect this rulemaking to be noncontroversial?  

Please note:  If an objection to the use of the fast-track process is received within the 60-day public comment period from 10 or more persons, any member of the applicable standing committee of either house of the General Assembly or of the Joint Commission on Administrative Rules, the agency shall (i) file notice of the objection with the Registrar of Regulations for publication in the Virginia Register, and (ii) proceed with the normal promulgation process with the initial publication of the fast-track regulation serving as the Notice of Intended Regulatory Action. 
Enter statement here
Substance

Please briefly identify and explain the new substantive provisions, the substantive changes to existing sections, or both where appropriate.  (Provide more detail about these changes in the “Detail of changes” section.)
Enter statement here
Issues
Please identify the issues associated with the proposed regulatory action, including: 

1) the primary advantages and disadvantages to the public, such as individual private citizens or businesses, of implementing the new or amended provisions; 

2) the primary advantages and disadvantages to the agency or the Commonwealth; and 

3) other pertinent matters of interest to the regulated community, government officials, and the public.  

If there are no disadvantages to the public or the Commonwealth, please indicate.   

Enter statement here
Requirements more restrictive than federal

Please identify and describe any requirement of the proposal which is more restrictive than applicable federal requirements.  Include a rationale for the need for the more restrictive requirements. If there are no applicable federal requirements or no requirements that exceed applicable federal requirements, include a statement to that effect.

Enter statement here

Localities particularly affected

Please identify any locality particularly affected by the proposed regulation. Locality particularly affected means any locality which bears any identified disproportionate material impact which would not be experienced by other localities.  

Enter statement here

Public Participation

Please include a statement that in addition to any other comments on the regulation, the agency is seeking comments on the costs and benefits of the proposal, the potential impacts on the regulated community and the impacts of the regulation on farm or forest land preservation.  

In addition to any other comments, the [insert either: Board or agency] is seeking comments on the costs and benefits of the proposal, the potential impacts on the regulated community and on any impacts of the regulation on farm and forest land preservation.  Also, the agency/board is seeking information on impacts on small businesses as defined in § 2.2-4007.1 of the Code of Virginia.  Information may include 1) projected reported, recordkeeping and other administrative costs, 2) probable effect of the regulation on affected small businesses, and 3) description of less intrusive or costly alternative methods of achieving the purpose of the regulation.  

Anyone wishing to submit written comments for the public comment file may do so by mail, email or fax to [insert staff contact persons name, mailing address, phone number, fax number and email address].  Comments may also be submitted through the Public Forum feature of the Virginia Regulatory Town Hall web site at:  www.townhall.virginia.gov.  Written comments must include the name and address of the commenter.  In order to be considered comments must be received by 5:00 p.m. on the date established as the close of the comment period.

[insert for water quality standards actions:  A formal hearing will be held on a date and time and at a place to be determined if a request for a formal hearing is received by the contact person listed above  within 30 days of publication of the notice of public comment period in the Virginia Register of Regulations.]  
Regulatory flexibility analysis

Please describe the agency’s analysis of alternative regulatory methods, consistent with health, safety, environmental, and economic welfare, that will accomplish the objectives of applicable law while minimizing the adverse impact on small business.  Alternative regulatory methods include, at a minimum: 1) the establishment of less stringent compliance or reporting requirements; 2) the establishment of less stringent schedules or deadlines for compliance or reporting requirements; 3) the consolidation or simplification of compliance or reporting requirements; 4) the establishment of performance standards for small businesses to replace design or operational standards required in the proposed regulation; and 5) the exemption of small businesses from all or any part of the requirements contained in the proposed regulation.
Enter statement here
Economic impact
Please identify the anticipated economic impact of the proposed regulation.
	Projected cost to the state to implement and enforce the proposed regulation, including 

(a) fund source / fund detail, and (b) a delineation of one-time versus on-going expenditures
	

	Projected cost of the new regulations or changes to existing regulations on localities
	

	Description of the individuals, businesses or other entities likely to be affected by the new  regulations or changes to existing regulations.
	

	Agency’s best estimate of the number of such entities that will be affected.  Please include an estimate of the number of small businesses affected.  Small business means a business entity, including its affiliates, that (i) is independently owned and operated and (ii) employs fewer than 500 full-time employees or has gross annual sales of less than $6 million.  
	

	All projected costs of the new regulations or changes to existing regulations for affected individuals, businesses, or other entities.  Please be specific and include all costs.  Be sure to include the projected reporting, recordkeeping, and other administrative costs required for compliance by small businesses. Specify any costs related to the development of real estate for commercial or residential purposes that are a consequence of the proposed regulatory changes or new regulations.
	


Alternatives

Please describe any viable alternatives to the proposal considered and the rationale used by the agency to select the least burdensome or intrusive alternative that meets the essential purpose of the action. Also, include discussion of less intrusive or less costly alternatives for small businesses, as defined in §2.2-4007.1 of the Code of Virginia, of achieving the purpose of the regulation.
Enter statement here
Family impact
Please assess the impact of the proposed regulatory action on the institution of the family and family stability including to what extent the regulatory action will: 1) strengthen or erode the authority and rights of parents in the education, nurturing, and supervision of their children; 2) encourage or discourage economic self-sufficiency, self-pride, and the assumption of responsibility for oneself, one’s spouse, and one’s children and/or elderly parents; 3) strengthen or erode the marital commitment; and 4) increase or decrease disposable family income. 

Enter statement here
Detail of changes
Please list all changes that are being proposed and the consequences of the proposed changes.  If the proposed regulation is a new chapter, describe the difference between the requirements of the new provisions and the current practice or if applicable, the requirements of other existing regulations in place.  

If the proposed regulation is intended to replace an emergency regulation, please list separately (1) all provisions of the new regulation or changes to existing regulations between the pre-emergency regulation and the proposed regulation, and (2) only changes made since the publication of the emergency regulation.     

For new provisions or changes to existing regulations, use this chart:  

	Current section number
	Proposed new section number, if applicable
	Current requirement
	Proposed change and rationale

	
	
	
	


For new chapters, use this chart:  

	Section number
	Proposed requirements
	Intent and likely impact of proposed requirements

	
	
	


Enter any other statement here
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Report on Comments and Objections Received 

to Fast-track Filing

1.
The Code of Virginia requires that, where public objections to the use of the fast-track process reach ten or more, or where any member of the General Assembly files an objection to use of the fast-track process, the agency must notify the Registrar of Regulations about the objections, thus suspending the effective date of the fast-track regulation.  The agency must also initiate a new proposed stage submission which allows an additional public comment period, converting its regulatory action into a standard regulatory process.

2.
In most situations, however, fast-track regulations will not generate substantial public objections.  In such situations, the Governor’s Executive Order 36 (2006) requires regulatory agencies to “report to DPB and the Governor’s Policy Office all comments and or objections received with respect to a fast-track rulemaking.”  This requirement applies to all fast-track actions on which any comment or objection is received by any means of communication, except for those being converted to standard processing.  The intent of this requirement is to inform top decision-makers regarding issues that might generate complaints.

When comments or objections fewer than ten are received on a fast-track regulation, the agency may proceed to file the fast-track with the Registrar, provided that it summarizes on Form TH-12 all comments and objections received on the fast-track and uploads this form on the Town Hall’s Edit Stage page.

Town Hall will send this information via e-mail to:

(1) The Registrar of Regulations

(2) Governor’s Policy Office, c/o megan.root@governor.virginia.gov
(3) DPB, c/o jeannine.rose@dpb.virginia.gov 
Within five business days of the close of the public comment period, please enter the following information about the fast-track action and upload the form:
Identifying Information and Number of 
Objections and Comments Received

	VAC citation 
	

	Town Hall (TH) action/stage number 
	 

	Date fast-track regulation scheduled to become effective
	


Summary of Objections to Proceeding with the Fast-track Process

Provide identifying information for each formal objection received and summarize any narrative content associated with each objection.  Explain how the agency has responded to those objections.  Delete unneeded rows or add more rows, as needed.
	Objector Information
(name, affiliation, title)
	
Summary of Objection
	Summary of
Agency Response to Objector, if Any

	
	
	

	
	
	

	
	
	


Summary of Comments Other than Objections

Provide identifying information for each comment that was not a formal objection to continuing the fast-track process.  Summarize each comment.  Explain how the agency has responded to those comments.  Delete unneeded rows or add more rows, as needed.
	Commentator Information
(name, affiliation, title)
	
Summary of Comment
	Summary of
Agency Response to Objector, if Any

	
	
	

	
	
	

	
	
	








Submitted by 

Name: __________________________________
Title: __________________________________


Department or

Agency: _____________________________________________________________________________

Phone: __________________________________
Date: __________________________________

E-mail:  _____________________________________________________________________________
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Exempt Action Final Regulation

Agency Background Document

	Agency name
	

	Virginia Administrative Code (VAC) citation 
	 ____ VAC___-____

(If more than one chapter is affected by action, please indicate a primary action chapter number and secondary action chapter numbers)

	Regulation title
	

	Action title
	Briefly describe the gist of what will change  

	Final agency action date
	

	Document preparation date
	


When a regulatory action is exempt from executive branch review pursuant to § 2.2-4002 or § 2.2-4006 of the Virginia Administrative Process Act (APA), the agency is encouraged to provide information to the public on the Regulatory Town Hall using this form.  

Note:  While posting this form on the Town Hall is optional, the agency must comply with requirements of the Virginia Register Act, the Virginia Register Form, Style, and Procedure Manual, and Executive Orders 14 (2010) and 58 (99). 

Summary 

Please provide a brief summary of all regulatory changes, including the rationale behind such changes.  Alert the reader to all substantive matters or changes.  If applicable, generally describe the existing regulation.

Enter statement here

Statement of final agency action

Please provide a statement of the final action taken by the agency including (1) the date the action was taken, (2) the name of the agency taking the action, and (3) the title of the regulation.
Enter statement here
Periodic review

If this final regulation is not the result of a periodic review of the regulation, please delete this entire section.  If this final regulation is the result of a periodic review, please (1) summarize all comments received during the public comment period following the publication of the Notice of Periodic Review, and (2) indicate whether the regulation meets the criteria set out in Executive Order 14 (2010), e.g., is necessary for the protection of public health, safety, and welfare, and is clearly written and easily understandable.  
	Commenter 
	Comment 
	Agency response

	
	
	


Enter statement here 

Changes made since the proposed stage

Please describe all changes made to the text of the proposed regulation since the publication of the proposed stage. For the Registrar’s office, please put an asterisk next to any substantive changes.  
	Section number
	Requirement at 

proposed stage
	What has changed 
	Rationale for change

	
	
	
	


Public comment

Please summarize all comments received during the public comment period following the publication of the proposed stage, and provide the agency response.  If no comment was received, please so indicate. 
	Commenter 
	Comment 
	Agency response

	
	
	


Enter any other statement here

All changes made in this regulatory action

Please detail all changes that are being proposed and the consequences of the proposed changes. 

Detail new provisions and/or all changes to existing sections.    

	Current section number
	Proposed new section number, if applicable
	Current requirement
	Proposed change and rationale

	
	
	
	


Enter any other statement here
Regulatory flexibility analysis

Please describe the agency’s analysis of alternative regulatory methods, consistent with health, safety, environmental, and economic welfare, that will accomplish the objectives of applicable law while minimizing the adverse impact on small business.  Alternative regulatory methods include, at a minimum: 1) the establishment of less stringent compliance or reporting requirements; 2) the establishment of less stringent schedules or deadlines for compliance or reporting requirements; 3) the consolidation or simplification of compliance or reporting requirements; 4) the establishment of performance standards for small businesses to replace design or operational standards required in the proposed regulation; and 5) the exemption of small businesses from all or any part of the requirements contained in the proposed regulation.
Enter statement here

Family impact

Assess the impact of this regulatory action on the institution of the family and family stability. 
Enter statement here  
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Exempt Action Proposed Regulation

Agency Background Document
	Agency name
	

	Virginia Administrative Code (VAC) citation 
	 ____ VAC___-____

(If more than one chapter is affected by action, please indicate a primary action chapter number and secondary action chapter numbers)

	Regulation title
	

	Action title
	Briefly describe the gist of what will change  

	Document preparation date
	


When a regulatory action is exempt from executive branch review pursuant to § 2.2-4002 or § 2.2-4006 of the Administrative Process Act (APA), the agency is encouraged to provide information to the public on the Regulatory Town Hall using this form.  

Note:  While posting this form on the Town Hall is optional, the agency must comply with requirements of the Virginia Register Act, the Virginia Register Form, Style, and Procedure Manual, and Executive Orders 14 (2010) and 58 (99).

Summary 

Please provide a brief summary of all regulatory changes, including the rationale behind such changes. Alert the reader to all substantive matters or changes.  If applicable, generally describe the existing regulation.

Enter statement here 

Legal basis
Please identify the state and/or federal legal authority to promulgate this proposed regulation, including  (1) the most relevant law and/or regulation, including Code of Virginia citation and General Assembly chapter number(s), if applicable, and (2) promulgating entity, i.e., the agency, board, or person.  Describe the legal authority and the extent to which the authority is mandatory or discretionary.  

Enter statement here

Purpose 

Please explain the need for the new or amended regulation by (1) detailing the specific reasons why this regulatory action is essential to protect the health, safety, or welfare of citizens, and (2) discussing the goals of the proposal, the environmental benefits, and the problems the proposal is intended to solve.
Enter statement here
Substance

Please briefly identify and explain the new substantive provisions (for new regulations), the substantive changes to existing sections, or both where appropriate. 
Enter statement here
Issues
Please identify the issues associated with the proposed regulatory action, including: 

1) the primary advantages and disadvantages to the public, such as individual private citizens or businesses, of implementing the new or amended provisions; 

2) the primary advantages and disadvantages to the agency or the Commonwealth; and 

3) other pertinent matters of interest to the regulated community, government officials, and the public.  

If the regulatory action poses no disadvantages to the public or the Commonwealth, please so indicate.
Enter statement here

Requirements more restrictive than federal

Please identify and describe any requirement of the proposal which are more restrictive than applicable federal requirements.  Include a rationale for the need for the more restrictive requirements. If there are no applicable federal requirements or no requirements that exceed applicable federal requirements, include a statement to that effect.
Enter statement here

Localities particularly affected

Please identify any locality particularly affected by the proposed regulation. Locality particularly affected means any locality which bears any identified disproportionate material impact which would not be experienced by other localities.  
Enter statement here
Public Participation

Please include a statement that in addition to any other comments on the proposal, the agency is seeking comments on the costs and benefits of the proposal, the potential impacts of the regulation on the regulated community and the impacts of the regulation on farm or forest land preservation.  
In addition to any other comments, the [insert either: Board or agency] is seeking comments on the costs and benefits of the proposal, the potential impacts on the regulated community and on any impacts of the regulation on farm and forest land preservation.  Also, the Board is seeking information on impacts on small businesses as defined in § 2.2-4007.1 of the Code of Virginia.  Information may include 1) projected reporting, recordkeeping and other administrative costs, 2) probable effect of the regulation on affected small businesses, and 3) description of less intrusive or costly alternative methods of achieving the purpose of the regulation.

[insert for a proposed regulation where there will be a public hearing:  Anyone wishing to submit written comments may do so at the public hearing or by mail, email or fax to [insert staff contact persons name, mailing address, phone number, fax number and email address].  Comments may also be submitted through the Public Forum feature of the Virginia Regulatory Town Hall web site at www.townhall.virginia.gov.  Written comments must include the name and address of the commenter.  In order to be considered comments must be received by DEQ by the close of the comment period.

A public hearing will be held and notice of the public hearing will appear on the Virginia Regulatory Town Hall website (www.townhall.virginia.gov) and can be found in the Calendar of Events section of the Virginia Register of Regulations.  Both oral and written comments may be submitted at that time.

Or if there will not be a public hearing:  Anyone wishing to submit written comments may do so by mail, email or fax to [insert staff contact persons name, mailing address, phone number, fax number and email address].  Comments may also be submitted through the Public Forum feature of the Virginia Regulatory Town Hall web site at www.townhall.virginia.gov.  Written comments must include the name and address of the commenter.  In order to be considered comments must be received by DEQ by the close of the comment period.]

Economic impact
Please identify the anticipated economic impact of the proposed new regulations or amendments to the existing regulation.  When describing a particular economic impact, please specify which new requirement or change in requirement creates the anticipated economic impact.  

Enter statement here 

Alternatives

Please describe any viable alternatives to the proposal considered and the rationale used by the agency to select the least burdensome or intrusive alternative that meets the essential purpose of the action. Also, include discussion of less intrusive or less costly alternatives for small businesses, as defined in §2.2-4007.1 of the Code of Virginia, of achieving the purpose of the regulation.
Enter statement here

Regulatory flexibility analysis

Please describe the agency’s analysis of alternative regulatory methods, consistent with health, safety, environmental, and economic welfare, that will accomplish the objectives of applicable law while minimizing the adverse impact on small business.  Alternative regulatory methods include, at a minimum: 1) the establishment of less stringent compliance or reporting requirements; 2) the establishment of less stringent schedules or deadlines for compliance or reporting requirements; 3) the consolidation or simplification of compliance or reporting requirements; 4) the establishment of performance standards for small businesses to replace design or operational standards required in the proposed regulation; and 5) the exemption of small businesses from all or any part of the requirements contained in the proposed regulation.
Enter statement here
Public comment
Please summarize all comments received during public comment period following the publication of the NOIRA, and provide the agency response. 
	Commenter 
	Comment 
	Agency response

	
	
	


Family impact

Assess the impact of this regulatory action on the institution of the family and family stability, including to what extent the regulatory action will: 1) strengthen or erode the authority and rights of parents in the education, nurturing, and supervision of their children; 2) encourage or discourage economic self-sufficiency, self-pride, and the assumption of responsibility for oneself, one’s spouse, and one’s children and/or elderly parents; 3) strengthen or erode the marital commitment; and 4) increase or decrease disposable family income.
Enter statement here

Periodic review

If this proposed regulation is not the result of a periodic review of the regulation, please delete this entire section.  If this proposed regulation is the result of a periodic review, please (1) summarize all comments received during the public comment period following the publication of the Notice of Periodic Review, and (2) indicate whether the regulation meets the criteria set out in Executive Order14(2010)6, e.g., is necessary for the protection of public health, safety, and welfare, and is clearly written and easily understandable.  
	Commenter 
	Comment 
	Agency response

	
	
	


Enter statement here 
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Town Hall
townhall.virginia.gov
Periodic Review / Retain Regulation

Agency Background Document

	Agency name
	

	Virginia Administrative Code (VAC) citation 
	 ____ VAC___-____

	Regulation title
	

	Document preparation date
	


This form is used when the agency has done a periodic review of a regulation and plans to retain the regulation without change.  This information is required pursuant to Executive Orders 14 (2010) and 58 (1999).  
Legal basis 

Please identify the state and/or federal legal authority for the regulation, including (1) the most relevant law and/or regulation, and (2) promulgating entity, i.e., agency, board, or person.  

Enter statement here 

Alternatives

Please describe all viable alternatives for achieving the purpose of the existing regulation that have been considered as part of the periodic review process.  Include an explanation of why such alternatives were rejected and why this regulation is the least burdensome alternative available for achieving the purpose of the regulation.  
Enter statement here 

Public comment

Please summarize all comments received during the public comment period following the publication of the Notice of Periodic Review, and provide the agency response.  Please indicate if an informal advisory group was formed for purposes of assisting in the periodic review.

	Commenter 
	Comment 
	Agency response

	
	
	


Enter statement here 

Effectiveness

Please indicate whether the regulation meets the criteria set out in Executive Order 14 (2010), e.g., is necessary for the protection of public health, safety, and welfare, and is clearly written and easily understandable.  

Enter statement here 

Small Business Regulatory Review
Please include a discussion of the agency’s consideration of: 1) the continued need for the rule; 2) the complexity of the regulation; 3) the extent to the which the regulation overlaps, duplicates, or conflicts with federal or state law or regulation; and 4) the length of time since the regulation has been evaluated or the degree to which technology, economic conditions, or other factors have changed in the area affected by the regulation.  Also, include a discussion of the agency’s determination whether the regulation should be amended or repealed, consistent with the stated objectives of applicable law, to minimize the economic impact of regulations on small businesses.  

Enter statement here 

Result

Please state that the agency is recommending that the regulation should stay in effect without change.

Enter statement here 

Family impact

Please provide an analysis of the regulation’s impact on the institution of the family and family stability.

Enter statement here  

Attachment 23 - Public meeting sign in sheet

SIGN-IN SHEET

Notice of Intended Regulatory Action Public Meeting

[Regulation Name and VAC number]

[date and time]

PLEASE PRINT

Persons attending this public meeting are asked to sign-in.  This information will be used to confirm your attendance under the Board's Policy for Public Comment at Board Meetings, if applicable.

	NAME and AFFILIATION
	ADDRESS

(Include email)


	DO YOU WISH TO SPEAK?

Yes, No, Maybe
	HOW DID YOU FIND OUT ABOUT THE MEETING? Please check all that apply.

	
	
	
	□ Newspaper or radio

□ Mail - VA DEQ

□ E-mail - VA DEQ

□ Website- VA DEQ

□ Town Hall website

□ Other(s):__________



	
	
	
	□ Newspaper or radio

□ Mail - VA DEQ

□ E-mail - VA DEQ

□ Website- VA DEQ

□ Town Hall website

□ Other(s):__________



	
	
	
	□ Newspaper or radio

□ Mail - VA DEQ

□ E-mail - VA DEQ

□ Website- VA DEQ

□ Town Hall website

□ Other(s):__________




	NAME and AFFILIATION
	ADDRESS

(Include email)


	DO YOU WISH TO SPEAK?

Yes, No, Maybe
	HOW DID YOU FIND OUT ABOUT THE MEETING? Please check all that apply.

	
	
	
	□ Newspaper or radio

□ Mail - VA DEQ

□ E-mail - VA DEQ

□ Website- VA DEQ

□ Town Hall website

□ Other(s):__________



	
	
	
	□ Newspaper or radio

□ Mail - VA DEQ

□ E-mail - VA DEQ

□ Website- VA DEQ

□ Town Hall website

□ Other(s):__________



	
	
	
	□ Newspaper or radio

□ Mail - VA DEQ

□ E-mail - VA DEQ

□ Website- VA DEQ

□ Town Hall website

□ Other(s):__________



	
	
	
	□ Newspaper or radio

□ Mail - VA DEQ

□ E-mail - VA DEQ

□ Website- VA DEQ

□ Town Hall website

□ Other(s):__________



	
	
	
	□ Newspaper or radio

□ Mail - VA DEQ

□ E-mail - VA DEQ

□ Website- VA DEQ

□ Town Hall website

□ Other(s):__________



	
	
	
	□ Newspaper or radio

□ Mail - VA DEQ

□ E-mail - VA DEQ

□ Website- VA DEQ

□ Town Hall website

□ Other(s):__________




Attachment 24- RAP Meeting Attendance Record
[Regulation name and VAC number]

Regulatory Advisory Panel (RAP) meeting –

[date and time]

[meeting location]

	NAME (please print)
	Representing

	
	

	
	

	
	

	
	

	
	

	
	

	
	

	
	

	
	

	
	

	
	

	
	

	
	

	
	

	
	

	
	

	
	

	
	


Attachment 25- Interested Parties Sign-up Sheet

Sign –up sheet for individuals who want to be added to the interested parties e-mail distribution list for the [regulation name and VAC number] 

[Date of meeting]

	NAME, AFFILIATION and PHONE NUMBER (please print)
	Email Address
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