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COASTAL ZONE MANAGEMENT ACT
October 27, 1972.

Balance protection of coastal resources
with economic, recreational and cultural
needs.

Emphasizes Federalism and primacy of
State decision-making.

Federal Consistency — a powerful tool
for States to manage coastal uses and
resources and to cooperate and
coordinate with Federal agencies.
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Presentation Notes
The CZMA was passed in 1972 [CLICK] to balance the protection of coastal resources with the many competing uses of coastal areas.



A major premise of the Act is that coastal management should be done by the States, and that States, in partnership with the Federal Government, would achieve this balance.



States choose to participate, and if they do must develop comprehensive coastal programs that meet federal standards.  Federal agencies, Industry, Interest groups, and the public have substantial opportunity to participate in the development of a State’s coastal program.  Once approved, the States receive annual implementation grants and the Federal Consistency provision is required for certain federal actions.


Federal Consistency — Definition
CZMA Section 307 (16 USC 1456)

Federal Consistency Is the requirement that Federal
actions, In or outside the coastal zone, that affect any
land or water use or natural resource of a State’s coastal
zone must be consistent with the enforceable policies of
State Coastal Management Programs.

1990 Reauthorization of the CZMA made changes to
federal consistency:

Clarify that Federal activity Is subject to consistency if
coastal effects are reasonably foreseeable (regardless of
location). No categorical exemption.



Federal Actions:

 Federal agency activities & development projects
CZMA 307(c)(1), (2), 15 CFR part 930, subpart C

* Federal license or permit activities (non-federal applicants)
CZMA 307(c)(3)(A), 15 CFR part 930, subpart D

e Quter Continental Shelf Oil and Gas Plans
CZMA 307(c)(3)(B), 15 CFR part 930, subpart E

e Federal financial assistance to State or local agencies
CZMA 307(d), 15 CFR part 930, subpart F
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Federal actions refers to a wide range of activities that the CZMA and NOAA’s regulations put into four categories:



[CLICK]  Federal agency activities & development projects are activities proposed by a Federal agency, such as a Corps dredging project, a Fisheries Management Plan by NOAA’s Fisheries Service, an Outer Continental Shelf oil and gas lease sale by the Minerals Management Service, the disposal of surplus federal land by the General Service Administration, etc.



  [CLICK]  Federal license or permit activities are licenses, permits, authorizations, certifications or any other form of required federal approval to a NON-FEDERAL entity.  This category also includes renewals and major amendments to previous approvals.  Examples include Corp Clean Water Act section 404 permits, FERC hydroelectric licenses, EPA NPDES permits, FAA approvals of airport layout plans, etc.



  [CLICK]  Outer Continental Shelf Oil and Gas Exploration Plans and Development and Production Plans approved by the Department of the Interior’s Minerals Management Service.  These are a form of federal license or permit activity and follow the license or permit process, but with some modifications.    



  [CLICK]  Federal Financial Assistance to State agencies or Local government agencies.  Examples include highway funds from FHWA, grants from EDA, emergency grants from FEMA, etc.



Residual Category – Federal agency activities
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[CLICK]  The “EFFECTS TEST” is the heart of Federal Consistency.  Federal actions are subject to consistency if effects on any land or water use or natural resource of a State’s coastal zone are reasonably foreseeable.  [CLICK]  We shorten this to say “effects on coastal uses or resources” or sometimes just “coastal effects.” 



COASTAL USES are defined in the CZMA and State programs and include public access, recreation, fishing, development, energy facility siting, cultural and historic preservation, etc.



COASTAL RESOURCES include the water, fisheries, wetlands, beaches, dunes, coral reefs and other flora and fauna.



When a federal action affects these coastal uses or resources, [CLICK]  consistency is triggered and the federal action must be consistent with the State’s enforceable polices.  



ENFORCEABLE POLICIES are components of the State’s federally approved coastal program and are legally-binding under State law.  They are usually contained in State statutes, regulations, permit programs, etc.  To be enforceable means that the policy is enforced under state law through state permits, local ordinances, requirements that State agencies apply the policy in their decisions, etc.  While a Federal agency may not have to apply for a particular State or local permit, the Federal agency must be consistent to the maximum extent practicable with the underlying permit standards.



That is, generally, what federal consistency is.  There are several reasons why Consistency is important [CLICK]
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We call this the “wagon wheel.”  It visually portrays Virginia CZM’s core partners and laws and their management areas.  The Virginia Department of Environmental Quality, DEQ, is what we call the lead coordinating agency, and it is where the Virginia CZM Program Office is housed.    


ADVISORY POLICIES FOR GEOGRAPHIC AREAS
OF PARTICULAR CONCERN

wetlands

spawning/nursery/feeding grounds

coastal primary sand dunes

barrier islands

significant wildlife habitat areas

significant public recreation areas
significant sand and gravel resource deposits
underwater historic resources

highly erodible/high hazard areas

waterfront development areas



Federal Consistency — Benefits

Powerful Tool for States
«Application of State policies to Federal actions.
*No geographical boundaries.

*No categorical exemptions -- apply effects test

Mandatory, but Flexible Mechanism for State-Federal Coordination
«Cooperation, early coordination, negotiation

*Helps Federal agencies and States to address coastal effects

Public Input
Build Support for Federal Actions
Avoid Costly Last Minute Changes to Federal Projects
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[CLICK]  It’s a powerful tool for States to use to manage their coastal uses and resources and to ensure that State and local objectives are adequately considered by the Federal Government.



There are no GEOGRAPHICAL BOUNDARIES to consistency.  Consistency is triggered by coastal effects and not, generally, the location of the federal action.  Thus, federal actions outside the coastal zone and sometimes outside the state may be subject to consistency.   For example, OCS activities, Lake Gaston, FERC & Connecticut.



No federal actions are categorically exempt.  As we will discuss in a bit, some actions may NOT have to be fully consistent with a State’s enforceable policies, but the activity is still subject to consistency review.  There is a Presidential exemption that was added in 1990, that has certain limitations and requirements before it can be is used.  It has not yet been used.



[CLICK]  Consistency is more than just a legal requirement and a process.  It helps States and Federal agencies to substantively address coastal effects.  Early coordination between States and Federal agencies and the development of working relationships helps facilitate State review.  Consistency provides a mechanism for State, Federal agencies, Industry, the public and others to work together to find local solutions to national issues.  As such, while there may be negotiation at times, States concur with 93-95% of federal actions reviewed.



[CLICK]  The CZMA requires States to provide for public input into a State’s consistency review.  Federal agencies and industry can build public and State agency support and avoid costly last minute changes by developing cooperative and consistent relationships with State coastal programs and by coordinating early in the development of a project.



The successful use of consistency by both States and Federal agencies is best achieved when they institutionalize Federal Consistency so that consistency is done on, well, a consistent basis.  Consistency often becomes a problem when either the State or the Federal agency has not been paying day-to-day attention to consistency.
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